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Summary

1.

Providing assistance to strengthen the rule ofifedfghanistan, given the
history and socio-economic situation, is likelyoa complex task. When it is
a multi-lateral effort with states and intergoveenmtal organisations also
playing a role the complexities multiply. Inevitgltherefore there has been:

* duplication of effort

* lack of co-ordination between and within organisasi

» inordinate speed in the introduction of new systems

* too little Afghan involvement

» substantial spending on inappropriate prison taedithat are not used

In the haste to re-establish a formal justice sydtm little attention has been
given to seeing criminal justice in its social atelelopment context and little
planning has been done for the consequences dfidiesitaken.

The outcome is that whilst some positive developgsbave taken place, a
range of problems has been created. Rapid incr@asies size of the
inadequately trained police force and the intromuncof new criminal laws
and a comprehensive counter-narcotics law withtartrpng for their impact
has led to an increase in cases coming beforeotlmsc Legal representation
is still not widely available so many defendants ianprisoned without having
been represented. The result is a rapidly incrggsiison population of
detainees about whom there is little informatiorany are adjudged to be
lesser offenders from the poorer section of soctehpuld the rate of increase
continue at the present rate, the prison populati@®10 could in theory
reach 110,000.

This rapid increase means the buildings are ndtadla to house detainees in
conditions approximating even remotely to basienmational human rights
standards. During the preparation of this repafgrmation was published
about serious disturbances at Pul-i-Charkhi prigbats and infectious
disease epidemics can be the result of rapid apthnned rises in prison
populations. The National Justice Programme difaffiebruary 2008 which
aims to introduce some coherence into the developofahe justice system
is therefore welcome but other steps need to entakgently if the penal
system in Afghanistan is not to spiral downhillara situation where human
rights abuses are rampant, the prisons becomesdibgeground for criminal
gangs and the inherent strengths of those pattedifghan justice system
that survived the 30 years of turmoil are lostdwer.

The system has within it elements on which a mosstiye future can be

built. However, a sense of urgency is necessaryopopulations can rise
very rapidly when imprisonment suddenly becomedl@bla as a disposal not
just for those convicted of serious offences bsb #br those at the margins of
society, people without relatives to arrange thelease, or those who need
welfare and medical attention rather than punishinténding ways of

limiting the growth of the Afghan prison populatishould therefore be a high
priority.



6. To achieve this it is necessary to look at alteveatto prison in its widest
context rather than in the narrow sense of measuneh courts can impose
instead of pre-trial detention or short custod@altences. The framework for
implementing alternatives needs to consider:

. limiting the circumstances under which suspectshbeaarrested and
held in pre-trial detention

. reducing the length of time suspects are heldeéntpal detention

. ensuring proper, affordable legal or paralegalesgntation is
available to all defendants

. finding ways of reducing delay in the criminal pess

. ensuring prisoners are released no later thandoeidate

. introducing measures to release from prison dutieg sentence those
lesser offenders whose imprisonment is relateteddilure of a
relative to produce the money for recompense twitttem

. finding responses to health or welfare problemsidatthe criminal
justice process

. developing a functioning early release system forarserious
offenders

. encouraging the use of the traditional system agpéion for cases that
do not reach an agreed threshold of seriousness

. mobilising a civil society movement concerned t@rove the
workings of the penal system

. putting in place special measures for women andrjilies

7. We consider it is important to ensure that as nusghas possible is made of
existing opportunities for diversion from prisorchuas bail for detainees,
fines for convicted offenders and conditional rekeéor those sentenced to
prison. We have serious reservations about whétfggranistan is at a stage
in its development where formal alternative sentenoptions such as
community service or community based supervisiariccbe implemented or
be cost-effective.

8. The level of legal knowledge is low and understagdif the Western system
is not widespread. Much more activity should bertglplace to spread
information, legal education and understandindghefformal justice system,
the limitations of prison and the benefits of altgive sentencing options.

9. Large numbers of disputes are currently dealt witinaditional and informal
systems of justice, including matters which invotveninal offences. Opinion
within Afghanistan is sharply divided about aspextthe jirga and shura
systems but in the short to medium term it is {ikélat they will continue to
play an important role and in any event they preradcessible and
enforceable mechanisms of dispute resolution inetugdotential for
reconciliation.



Report

Section One

Justice reform in developing and post-conflict coutnies — the context

Justice reform generally concentrates primarilypoviding support to the
formal institutions of the justice sector. Howeweform is slow, and problems
exist within the institutions that in some casey ta&e many years or generations
to resolve. Moreover, reform efforts have usuatigsisted of top-down
technocratic initiatives and many have not takeo account the social and
cultural specificity of the particular context irhich they operateEwa
Wojkowska, Doing Justice: How informal justice gyss can contribute, 2006.

Rule of law reform

10.The reform of the justice system in Afghanistan deaw on the experiences
of the past 20 years in ‘rule of law’ reform in mars regions of the world and
in different socio-political contexts. There is saterable support in the
international community for the spread of whata#ied ‘the rule of law’. A
useful definition comes from the World Bank: ‘Whdefined in various ways,
the rule of law prevails where (i) the governméself is bound by the law,
(ii) every person in society is treated equally emithe law, (iii) the human
dignity of each individual is recognized and progelcby law, and (iv) justice
is accessible to afl.

11.The impetus for rule of law reform comes from a bemof sources. A
commercial perspective sees the need for the Igwatiect investors or there
will be no investment. From a development perspediframework of law to
govern land rights and property is necessary feeld@ment to take place. A
good governance perspective sees the rule of lagsential to control
corruption, hold governments to the law and pratieetrights of citizens
against the arbitrary power of the state. The hungdrts argument is that
rights of individuals cannot be protected unlessdhs a functioning system
of law to protect them.

12.Much has been done by Western states unilatenadl\bg inter-governmental
bodies, to try and reform justice systems in dguelp and transitional
countries.

! Wojkowska, E. (2006). Doing Justice: How informadtice systems can contribute. Oslo: UNDP.
P.12

2 Quoted in Golub, S. (2003eyond Rule of Law Orthodoxy: The Legal Empower#atnative.
Washington DC: Carnegie Endowment for Internatid®eéce. P.7

% See Carothers, T. (ed) (200Byomoting the Rule of Law Abroad: In search of kismige.
Washington DC: Carnegie Endowment for Internatid?eédce, Samuels, K. (200Rule of Law
Reform in Post-Conflict Countries: Operational latives and Lessons Learm/ashington DC:
World Bank.

and Golub, S. (2003Beyond Rule of Law Orthodoxy: The Legal Empower#atnative.
Washington DC: Carnegie Endowment for Internatid®edce.



...Western nations and private donors have pouredteatis of millions of dollars
into rule-of-law reform, but outside aid is no stitage for the will to reform,

which must come from within. .... Meanwhile, dormatsst learn to spend their
reform dollars where they will do the most goodhd axpect few miracles and
little leverage in returf. Thomas Carothers, Promoting the Rule of Law Abrogd:
In search of knowledge, 2006.

13.In the case of Central and Eastern Europe rulawfréform has been
undertaken as part of the accession process ©dhecil of Europe and for
some states in order to qualify for EU memberships reform process has
been successful in many respects. Accession tGdheacil of Europe treaties,
particularly the Convention on Human Rights, hakdk countries to stop
using the death penalty, reform their criminal gahare codes to ensure fairer
trials, reform their prison systems within the flamork of the European
Prison Rules (as far as resources have allowedyvandtowards an
independent judiciary.

14.Efforts in other regions of the world by Westertenests to promote the rule
of law have been much less successful. In Latin Agagwork to change the
trial process has produced some benefits but thiei@h and prison systems
still operate on the edge of legality and functi@aly. In North Africa and the
Middle East some small efforts are nibbling ateéldges of systems which are
riddled with human rights abuses.

15.1n the poor countries of Asia and in Sub-SaharaicAfustice systems are
grossly defective. There is no country in Sub-Sahafrica, except South
Africa, that has a criminal justice system whichetseminimum standards of
justice and makes an effective contribution to rraiting the rule of laf
Even in South Africa where the legal system is maimired corruption in
the prison system is rife.

Attempts at justice reform can have unintended coresjuences

16.The lessons of the past two decades suggest giatgueform in poor
countries especially in a situation of post comftian be very challenging.
When the formal system of policing, courts and ftéesais corrupt attempts at
reform may just succeed in strengthening the piatieior corruption or in
increasing the flow of arrested people into ovencted brutal prisons where
they can wait for years for their cases to comeotart.

* Carothers, T. (ed) (2006Promoting the Rule of Law Abroad: In search of kiemige.Washington
DC: Carnegie Endowment for International Peace. P.4

® See Murdoch, J. (2006Jhe treatment of prisoners: European standaB&tsasbourg: Council of
Europe and Carothers, T. (ed) (20@)omoting the Rule of Law Abroad: In search of kisalge.
Washington DC: Carnegie Endowment for Internatid®eéce. Pp8-10.

® See US State Department Country Reports on HurigittsRPractices, Amnesty International
Country Reports, Human Rights Watch Country Reports

7 Jali Commission (2005)Vhite Paper on Corrections in South Afri€aetoria: Department of
Correctional Services.



17.Supporting justice system reform in ways that invgroather than worsen the
lot of the poor is even more challenging. In poaurtries it is poor people
who suffer most from the lack of security causectbye and the impunity
that the rich and powerful enjoy since poor peapglenot afford to buy
protection. Poor people also suffer most fromuitdtioning justice systems
since they cannot bribe the police, pay a good ¢éawy buy a place in a less
crowded cell in prison. Rule of law reform progragsraim to improve the lot
of poor people but they achieve limited successrwvithey unintentionally
reinforce an existing unjust system.

Counter-narcotics legislation

18. Counter-narcotics laws that criminalise possesaiahuse have created
considerable problems in criminal justice systeausd the world In
countries where poor people have no access to medior painkillers
substances that have been used for generationmbeltegal under counter
narcotics laws and there are no affordable sulbssitavailable. Whole
swathes of a country’s population are criminalisgus criminalisation fills
the prisons of the world with people at the lowesel of drug activity, leaves
the higher level of the market untouched and furitmpoverishes poor
people.

19.1n its 2007 Annual Report the UN International Narcs Control Board notes
that, in dealing with drug crime, forward-lookinges have become ‘more
focused on problem-solving... instead of being foduse punishment alone’
and more interdependent and collaborative in workinthwither authorities,
agencies and communities affected by cases’. TlaedBoelcomes these
responses as ‘more proportionate, particularly fi@s] certain lower level
offences committed by drug abus&rs.

20.The House of Commons Select Committee on Intematibevelopment
noted problems with the law in Afghanista@hildren involved in the harvest,
through their contact with the crop, develop aniatidn. In addition, in the
absence of readily available alternative medicatibis often used as an
analgesic and even to tackle teething problemsiiés™® It is suggested in
Afghanistan that there are 1 million drug addictd &reatment facilities are
minimal

21.Thailand had a policy of imprisoning low-level dratffenders which led to a
high use of imprisonment. However after a changmoiicy the number of

8 See See Klein, A. Day, M. and Harriott, A. (edX){4)Caribbean Drugs: From Criminalization to
Harm Reduction.London: Zed Books; Schiraldi, V. and Zeidenberd2003)Costs and Benefits? The
Impact of Drug Imprisonment in New Jers@ashington D.CJustice Policy Institute; and
Shankardass, R.D. and Haider, S. (2@dired from Life Scarred for Life: Experiences adMén in
the Criminal Justice Systei@urgaon: PRAJA

® International Narcotics Control Board (200BReport of the International Narcotics Control Board
for 2007.New York: UN. P.5.

® House of Commons International Development Conemit2008)Reconstructing Afghanistan.
Fourth Report of Session 2007-0@®ndon: The Stationery Office. Para 128

1 Atabay, T. and English, P. (2008Jghanistan: Implementing Alternatives to Impris@mt in line
with International Standards and National Legistati Vienna: UNODC.



prisoners has gone down from 254,070 in 2002, 5316 in 2007. The
Director General of the Thailand Department of €ctipns attributes much of
the reduction to the effects of a new law on relitabon for drug addicts. He
says: ‘The new law holds ‘drug addicts’ as patievit® cannot help
themselves, not as criminals as the old law. Tleeeit aims to cure and
rehabilitate drug addicts in the community or ingirehabilitation centers

rather than confining them in prisonl§’
Taking a wider approach

22.Building on the lessons of two decades of attertgossipport the rule of law
in a range of countries, a set of approaches has theveloped which do not
just aim to improve the performance of state ingths. Based on an
understanding that change does not just call far resources but primarily
for new attitudes they also work to strengthenl @gciety so that more people
ask for justice. These approaches spread knowladdenderstanding of the
law throughout society, and create some capacitydnitor the state system
and hold it to account. The development of a fumstig law enforcement
system based on police, courts, and penalties nedmsbalanced with the
development of a legal aid system available tevalb cannot pay and strong
civil society institutions to work to mitigate th@ustices that can result.

2 |nternational Corrections and Prisons Associatg07)Keynote of Mr. Wanchai Roujanavong,
Director General of Thailand Department of Corrects on the Opening Ceremony of tHe ©PA
AGM & Conference, Monday 22 October 2007, Bangkbkjland.



Section Two

Bringing change to Afghanistan

Because Afghanistan is emerging as a modern staesociety still anchored in
traditional values, the simplistic approach of negling existing systems of rule
of law that evolved elsewhere cannot work fersfghanistan Human
Development Report 2007, UNDP.

The socio-economic background

23. Afghanistan is a very poor country, placed 174thaid 78 in the Human
Development Index. The literacy level is 50% formaad 20% for women
and the average life expectancy is below 44 yEa@sly one in three people
have clean drinking water and life expectancy i$.48has suffered many
years of war. This is a very challenging environtnemwhich to introduce a
formal, state-wide justice system based on writgeds, record-keeping,
databases (and a regular supply of electricity)ahthe appropriate
protections for the rights of suspects, defendantsprisoners that accompany
such systems in the West.

Reestablishing a legitimate justice system incbistext presents enormous, if not
insurmountable, challenges. Every aspect of thieeigof a functioning judiciary
is presently absent. There are few buildings toskegudges, prosecutors,
attorneys, police, prisoners. There are equally $&illed professionals to fill the
buildings. There is no communications infrastrueturo files, or libraries. It
remains unclear which laws are in force — but ethesse approved by Kabul
aren’t in the hands of officials in the provinc€sindamentally, a political culture
that respects the rule of law is also mis$fnd. Alexander Thier, Reestablishing
the Judicial System in Afghanistan, 2004

Reforming the justice system

Reform of the justice sector has also been slorefédxmed justice sector would
be less vulnerable to corruption and more capalbl@ackling corruption in other
sectors'’ Reconstructing Afghanistareport of theHouse of Commons
International Development Committee 2008

24.The legal system in Afghanistan has evolved overptst 120 years.
During the years from 1963 to 1978 changes weradhroin to

13 United Nations Development Programme (20@8fyhanistan Human Development Report 2007.
Islamabad: UNDP. P. vi.

14 Statistics taken from CIA World Factbook
http://www.umsl|.edu/services/govdocs/wofact2003sgaiohtml

5 Brown, G. (2007). Statement by the Prime MinisteiBritain’s future strategy in Afghanistan, 7
December 2007.

16 Thier, J.A. (2004). Reestablishing the Judicialt&ysin Afghanistan. Stanford: CDDRL. P.2.
" House of Commons International Development Conemif2008)Reconstructing Afghanistan.
Fourth Report of Session 2007-@®ndon: The Stationery Office. Para 97.
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modernise the legal systémHowever the process stopped during the
many years of disruption and warSince the Bonn Agreement in 2001
considerable resources have been devoted to imirggla national,
formal law system. Courts are being rebuilt, traigiary trained, the
police reforme® new prisons built and old prisons refurbished. A
Euro/American prison system is being superimposethe remnants of
a Russian-based syst€mand the responsibility for the prison system
was transferred from the Minister of the Interioitihe Ministry of
Justice in 200% in line with international good practice

25.The National Justice Programme acknowledges tleatriminal justice
system falls short of minimally acceptable standaREspite “numerous
efforts directed at prison reform....overcrowding atider deficient
conditions remain problematic and need to be addtefor instance by
consideration of alternative sentencing scherfiés.”

26.Readers of this report will be familiar with thdfdiulties that have been
encountered. A number of papers and reports sutfgshere has been
considerable duplication of effort and a failurectsordinate activities
between organisations and within organisationserfts have been made to
introduce quite new and culturally unfamiliar wayfsvorking very quickly.
There is a feeling that Afghans have not beenasved as they should have
been in all decision-making and questions haveardout how large sums
of money have been spent, for instance on highjtesbn facilities that are
not being used

18 Lau, M. (2003). Afghanistan’s Legal System anddtsnpatibility with International Human Rights
Standards. Geneva: International Commission ostiurP.29-30.
9 |bid. p.6.
20 Wilder, A. (2007). Cops or Robbers? The StrugglRédorm the Afghan National Police. Kabul:
AREU.
2L Report from a UK roundtable participant recentlydlved in advising on prison reform in
Afghanistan, 21 February 2008.
22 International Secretariat of the Prison Working@@r and the Central Prisons Department (2007).
Rome Conference Afghan Prison Upd&@enference on the Rule of Law in Afghanistan. Ro2a8,
July 2007.
%3 The Council of Europe strongly recommends to merstaes that the Ministry of Justice, where it
exists, is the most appropriate parent departnogrgrison administration and since the end of the
1980s the Council has required all new accessatasto transfer prison administration to this
department. Also see the accompanying commenteRylk® 71 of the European Prison Rules: It is
important that there should be a clear organisatiseparation between the police and the prison
administrations. In most European countries theiaidination of the police comes under the Ministry
of the Interior while the administration of prisoc@mes under the Ministry of Justice. The Committee
of Ministers of the Council of Europe has recomneahthat ‘There shall be a clear distinction between
the role of the police and the prosecution, thécjady and the correctional system.” (Recommendhatio
N° R (2001)10, The European Code of Police Ethics).
2 |slamic Republic of Afghanistan (2008Yational Justice Programme: Afghanistan National
Development Strategitabul: Islamic Republic of Afghanistan. P.6.

United Nations Development Programme (20@%ghanistan Human Development Report 2007.
Islamabad: UNDP.
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27.1t is suggested that the process has been unhelpfully dominatemésting
targets, for example, increasing the number ofceplihe number of arrests,
the volume of new laws, the capacity of the pris@nsality and relevance
have been put into second place. It is also sugd@shat there is confusion
in the minds of some as to whether the prisongareof the civilian criminal
justice system or belong to a militarised secwsitytem. Such confusion is
not helpful to the public understanding or to tteffsvorking in the prisons.

28.1t may be also that there are misunderstandingsctimae from a different
view of law and of justice. Discussions during fie¢d visit and the
roundtable indicated that the role of the victimswmauch greater in Afghan
views of justice. For example it was pointed ouwtttifia criminal case goes
through the formal system and the perpetrator isoned, the victim may
not feel the matter is adequately settled and realt some recompense once
the perpetrator is released from prison. The astafrihe State in taking on
the responsibility for punishment may not be megfuihto the victim.

29.Those promoting the rule of law reforms are worlwith the hope that a
well-functioning criminal justice system will becenan effective tool against
the problems of violence, corruption and narcotadpction and sale that
plague the lives of ordinary people. Such a hopwidikely to be fulfilled in
the short term. The Select Committee on Internati@evelopment reported
that ‘Afghanaid told us there is a definite lackia@th in the justice system and
this is reflected in the latest human rights reporiAfghanistan by UNDB®.
They also reported that ISAF told them ‘There wany 1,500 prosecutors,
many of whom were not properly educated and thervyas so low that they
were often open to briber. A sense of realism about the time-scale of the
implementation of these changes is necessary.

In Afghan history, there is neither practical expece with judicial independenge
in the state system, nor a political ethos to supipd. J. Alexander Thier,
Reestablishing the Judicial System in Afghanisg@f4

Emerging problems

30.In the short term, the introduction of rule of la@forms in poor countries can
bring a series of practical problems. It seemsttiege problems are also
emerging in Afghanistan.

Vested criminal interests exploit the high levdlpersonal insecurity to acquire
more resources and power. They also preclude tgbahf judiciary from
operating independently, free of intimidation, anéccordance with the

% |nformation provided by contributor to ICPS rouslole on Afghanistan with extensive experience of
researching the justice system there, 21 Febr@0§.2
27 i

ibid
% House of Commons International Development Conemif2008)Reconstructing Afghanistan.
Fourth Report of Session 2007-Q@®ndon: The Stationery Office. Para 120.
% |bid. Para 121.

30 Thier, J.A. (2004). Reestablishing the Judicialt&ysin Afghanistan. Stanford: CDDRL. P. 10
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Constitution and international human rights stangsAfghanistan Human
Development Report 2007, UNBP

A rising prison population

31.As in other countries where justice reforms areothiiced rapidly, the number
of prisoners is increasing faster than are theuress to look after them
humanely. The number of prisoners has increaséullaws:

Year 2001 March March Oct Dec
2005 2007 2007 2007
(provisi
onal)
Population 600 5,500 10,400 10,604 12,400

32.An increase of 300 prisoners per month was repdddide Rome conference
in July 2007. The prison capacity in October 20@6 estimated at 7,4%1
though it is not clear what measure (i.e. how ngjdce per prisoner) was

used for estimating this.

33.The increase in the number of prisoners betwees a0@ 2007 was 107 per
cent. Accurate prison population projections ang dficult to make.
England and Wales publishes projections every gwang three possible
figures — high, medium and low for seven years.rBweh this breadth of
projection the projections need to be revised eyegy. With this caveat it is
worth considering the figures in the table belowalilshow what the prison
population would be by 2010 if this yearly ratdrudrease continued at the

present level.

Year 2001 2006 Oct Dec 2010
2007 2007

Population 600 6,000 10,604 12,400 109,98

Rate per 19 19 33 38 316

100,000

*The figure for 2010 shows what the prison popwolativould be if it continued to

increase by 107% a year as it did between 20062007 .

34. A comparison with neighbouring countries may beuls@hese rates are:

31 United Nations Development Programme (20@fghanistan Human Development Report 2007.

Islamabad: UNDPp.7.

32 Atabay, T. and English, P. (200&fghanistan: Implementing Alternatives to Impris@mtin line

with International Standards and National Legisteti Vienna: UNODC.
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Iran

Pakistan
Tajikistan
Turkmenistan
Uzbekistan

222

57

149

489 (estimated figure)
184

35.This imprisonment rate would put Afghanistan way @uine with other
countries in the region, apart from Turkmenistaallawbove the West
European norm and much higher than the other cesntr the Middle East
and North Africa (figures below), all countries whihave problems with
prison overcrowding or bad prison conditions ot

Country Imprisonment
rate per 100,000
Algeria 127
Jordan 104
Lebanon 168
Libya 209
Morocco 161
Saudi Arabia 132
Syria 58
Yemen 83

These statistics were taken from World Prison Boafineat 31 March 2008. Statistics are not
necessarily from the same year but represent ttst maoent figures available.

36.What accounts for this increase in the number isbpers? Often such a rapid
rise is caused by lop-sided criminal justice refoiiine number of police is
increased and it is suggested in their trainingitha good performance to
make a large number of arrests. Law reform inciettse number of criminal
offences for which imprisonment is available. Tetorm of the courts so that
cases can be processed reasonably quickly is marplicated and takes
longer than putting more police on the streets. ihbeease in prison capacity
to hold the large number of pre-trial detainees samtenced prisoners does
not proceed at the same pace either. The regulbiis arrested people, often
people whom it is easy to arrest because theylaniews targets such as small
thieves or drug users. Such people are not algaydor a way out, either
licitly, through finding a lawyer and getting bail illicitly, through a brib&".

37.This may be part of the explanation for what isgeapng in Afghanistan. It
was suggested to us that the prison populatiomcasased because there are
too many police in relation to the number of lavgyand that the meeting of

targets had a role.

 Since this report was written, UN figures sugdhstfigure 12,500 in December 2008.
34 See OECD (2007DECD DAC Handbook on Security Sector RefdParis: OECD.p.189.
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38.1In a situation of poverty like Afghanistan the padtal for making some
money out of imprisonment will also play a part.r@gtion is widespread in
prison systems through-out the world, particulavhere prison staff are very
poorly paid. Once people are in prison there iseydo be made by not
letting them out until they have paid. This toorasdo be happening in
Afghanistan and may account for some people ggapiprison when their
sentence has expired, waiting for the right pidgeaper to get them out
(although in fact the law does not require this).

39. Such rapid increases in the prison population ceb@@ccommodated in
prisons that meet the most minimum internationah&m right standards. As
in the systems of most poor countries of the wtrkprison conditions in
Afghanistan are bad, very bad or sometimes lifeatening. The buildings are
in a serious disrepair and many prisoners areiheglehted buildings. Where
there are no facilities for women they may be kephe private homes of
district officials®. A new women'’s prison opened in early 2008 buhattime
of the field visit it had not yet been used. Réting and refurbishment
programmes are in train but the funds providedegarded as quite
inadequate. Transport is not available to takeopass to court or to
hospitaf®. Treatment in prison is reported to fall belovweimational human
rights standards.

In Canada, the Harper government is under sustaatéatk in the House of
Commons for allowing Canadian-captured prisonerbeanistreated by their
Afghan jailers...

No country involved in Afghanistan wants to be ligolea torturer. Last fall,
Canada stopped handing over prisoners to the Afghdhorities, a day after an
Afghan arrested by Canadians was determined to haee beaten by prison
guards with an electrical cable. In fact, the Car@adPress has reported recentl
that Canadian troops have virtually stopped takifghan prisoners.

Last month, Defence Minister Peter MacKay said ahada'’s troops would not
hand over prisoners to Afghan authorities until @&nadian military feels that
there have been some improvements in the AfghaonMontreal Gazette, 5
February 2008

<

40.Who are the people in prison? Are the prisons hgldnajor and serious
criminals, whose incarceration is necessary arndiplde for public
protection? The facts are difficult to establishtefort in the Times
newspaper indicated that 278 people convicted uige€Counter-Narcotics
law were in prison, including five border policensenced to 16-18 years each
in October for transporting 123kg (270Ib) of purgstal heroin in an official
vehicleé’’. However, as in poor countries generally, moshose in prison are

% International Secretariat of the Prison Working@@r and the Central Prisons Department (2007).
Rome Conference Afghan Prison Updaenference on the Rule of Law in Afghanistan. Rp&3
July 2007.

% International Secretariat of the Prison Working@@r and the Central Prisons Department (2007).
Rome Conference Afghan Prison Upda&enference on the Rule of Law in Afghanistan. Rp&3
July 2007.

37 Page, J. (2008) Wanted for empty prison: someictety Afghan drug baronghe Times23
February 2008.
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the poor, the unwanted, and the unlucky, for exarttp taxi driver who

killed a poor farmer’s donkey in a road acciderd am@ms not able to raise the
money for compensation because his family wasréan &abuf®, the petty
thief serving five years for stealing a bicytlehe lowest level of operators in
the drug trade. A very small study of 27 first offiers in Pul-i-Charkhi
showed that 93% were poor or very poor and fourobiive had not been
legally represented at their trf&l.

41.1t is also suggested that some prisoners are leglduse they are unable to pay
the consequential or complementary monetary pefiakythat accompanied
the prison sentence. It is claimed by some thabpers cannot leave without
authorisation from the court or saranwal and tiesome confusion about the
correct procedure. The law says that the Attornege®al should be informed
that a prisoner is due to be released 15 daysd#ierrelease date. If the
Attorney General registers no objection then theomer can automatically be
released. In practice, it is likely that a high raenof prisoners are being held
beyond their due dafé.

42.Information is available on the characteristicshaf women in prison. It
shows that they are not serious or dangerous aisiithe number of women
in prison rose from 86 in December 2004 to 304 atoBer 2007, of which
many were imprisoned with their childfénAccording to a UNODC report
‘The numbers are expected to grow further, as épacity of the formal
justice system is developed and the rule of lawaite over traditional justice
mechanisms. Currently the majority of female pressrare being held for
violating social, behavioural and religious nortiisThere is a shortage of
women prison staff to look after the women prisstiér

43.This basis for the imprisonment of women for vimigtsocial norms seems
not to have changed since 2002 when, accordingamitLau, the Ministry
of Women'’s Affairs told him that most women wereaieed for a variety of
offences related to family law such as refusintivi® with their husbands,
refusing to marry a husband chosen by their parenter having run away
from either the parental or the matrimonial hoth&he NGO Gender Action
for Peace and Security report is quoted by thecE€emmittee: ‘there is little
access to justice for women in Afghanistan, theypmoorly represented within

3 Example provided by contributor to ICPS roundtaiiieAfghanistan, 21 February 2008 and also
reported in UN report 1 December 2008.

% Information from UK Prisons Adviser

0 Atabay, T. and English, P. (2008). Afghanistanplementing Alternatives to Imprisonment in line
with International Standards and National LegisiatiVienna: UNODC. Para 15.

1 |nformation provided by contributor to ICPS roura&aon Afghanistan, 21 February 2008 and also
reported in UN

42Atabay, T. and English, P. (2008). Afghanistan: lenpenting Alternatives to Imprisonment in line
with International Standards and National LegisiatiVienna: UNODC P.5.
43 i

Ibid p.5
*4 International Secretariat of the Prison Working@@r and the Central Prisons Department (2007).
Rome Conference Afghan Prison Upda&enference on the Rule of Law in Afghanistan. Rp&3
July 2007.
> Lau, M. (2003) Afghanistan’s Legal System and its Compatibilitinviternational Human Rights
StandardsGeneva: International Commission of Jurists. P.25
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the police and formal justice sector institutioiey have little representation
in the informal or traditional dispute resolutiorohanisms and the Ministry
of Women's Affairs operates at a low capacity anmtti wminimal influence on
government policy™

44.1t is reported that the courts face a backlog seé4and thus the numbers in
pre-trial detention continue to grow.

Non-custodial sentences and alternatives to deteat

45. As in many countries, non-custodial sentences er@qged for in the
legislation but there are difficulties with thesau Currently, supervision by
the police [nterim Criminal Procedure Code, Articles 86.3,8id 88° and
fines, suspended sentences and treatment optiotiefmentally ill and drug
addicted (the Penal Code) are all in theory avhalabonditional release from
prison is provided for in the Interim Criminal Pesture Code but there is only
a cursory reference to it in the Law on Prisons @atention Centres (see
Annex 3). The decision to grant early release ideray judges who
determine the conditions that must be followed.

46.When drug offences are being dealt with, the caumiecotics law replaces
the Penal Code and defendants are tried in a $pecid. However, it is
suggested that not all courts in the provincesiamg the counter-narcotics
law*®. Under the counter-narcotics law the fine is natilable as a penalty,
there is the possibility to add a large fine to iepnment, and the sentencing
is mandatory. Under the narcotics law sentencesatdre suspended. The one
alternative to prison provided in the law is treaht) but after treatment the
addict may then be sent to prison.

47.Such measures are very difficult to implement inmpmountries where the
infrastructure is weak and so far in Afghanistaiteliprogress has been made
to counterbalance the growth in custodial sentenbinencouraging police,
prosecutors and judges to divert minor offendesmfthe prison system.

48. Alternatives to pre-trial detention are particwarhportant because waiting
time for trials can be long and prison conditioosgre-trial detainees
especially bad. Whether suspects can be heldiptexhd for how long
depends very much on the provisions of the crimpnatedure law, where the
power to make decisions about detention lie and Wieacharacteristics of the
investigatory process are. So far these matterfaafeom clear and there are

6 House of Commons International Development Conemit2008)Reconstructing Afghanistan.
Fourth Report of Session 2007-Q@®ndon: The Stationery Office. Para 124.

“” United Nations Development Programme (20@¥yhanistan Human Development Report 2007.
Islamabad: UNDP. P.8.

“8 United Nations Office on Drugs and Crime (200&fghanistan: Female prisoners and their social
reintegration.New York: UNODC. P.6.

%9 |nformation provided by contributor to ICPS roura&on Afghanistan who recently carried out a
large research study in Afghanistan, 21 Februaf820
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many inconsistencie®.The proportion of pre-trial prisoners has appdyent
grown to 50 per cent of the total (reported in N2&)7¥". The proportion of
pre-trial prisoners in developing countries is off) per cent or higher but
this high proportion reflects a failure in the gystto deal with cases speedily
enough. The average proportion of pre-trial prissme West European
countries is 28 per ceft.

Juveniles in the system

49.The treatment of juveniles is of particular conceecause of their
vulnerability and the potential for abuse. Iteported that in January 2008,
455 juveniles were in prison, of whom 437 werd stit yet sentenced and 18
had been sentenced. It was suggested to us thajuwesiles are imprisoned
for theft>® In 1994 Afghanistan ratified the Convention on Rights of the
Child which requires children to be held separabedyn adults and for
custody to be used as a last report and for theestigossible time. The best
interests of the child should be the priority ihations involving children. A
Juvenile Code was adopted in 2005 which embadasy of the
requirements of the Convention and sets out pdg&bifor diverting a
juvenile from custody. Further work is underwayregulations for the closed
and open rehabilitation centres which will in dweise provide alternatives
for juveniles outside prison.

50.An analysis of 104 juvenile cases where the septbad been confirmed
showed that over half would have been eligible uigie code for a non-
prison sentence. However, there is currently onky day rehabilitation centre
recently constructed in Kabul by UNICEF which ig get operationaf.
Work is underway to establish the criteria by whiaveniles will be selected
for attendance at the centre. There are also cosedout the ability of
children from different parts of the city to trawegifely to the centr®.

51.The infrastructure to provide the alternativesustody set out in the Code are
not in place and no training on the new Code has Ipeovided to prosecutors
and judges. The Code is exemplary but the requingsriesets down require
people to operate it with high levels of literanddegal education, extensive
legal representation, and a range of facilitiescNontry as poor as
Afghanistan has a functioning system remotely the system predicated in
the new Penal Code.

0 Atabay, T. and English, P. (2008). Afghanistanplementing Alternatives to Imprisonment in line
with International Standards and National LegiskatiVienna: UNODC

* International Secretariat of the Prison Workin@@r and the Central Prisons Department (2007).
Rome Conference Afghan Prison Upda&enference on the Rule of Law in Afghanistan. Ro&3
July 2007.

%2 Figure taken from World Prison Brief Online at@arch 2008 www.prisonstudies.org

>3 |nformation provided by contributor to ICPS rourtd&aon Afghanistan who recently carried out a
large research study in Afghanistan, 21 Februaf820

¥ Atabay, T. and English, P. (2008)fghanistan: Implementing Alternatives to Impris@mtin line
with International Standards and National Legistati Vienna: UNODC. p.6.

% Information given by UNODC in personal correspamziewith Rob Allen.
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52.Currently juveniles are still being held in adulisons® and much needs to be
done to ensure their safety and the establishnigbper facilities for
children. There is a closed rehabilitation centr&abul where 78 boys and 20
girls were held instead of being in prison but soehtres are not available
outside the capital.

Justice sector a lower priority

53.0ne reason for these emerging problems, it is sigdeis that justice sector
reform has not received the funding priority thiaghould have had when
compared with the police and the army. The Ministiryustice expenditure
including prisons is apparently three per centeftbtal expenditure on
security’. The House of Commons International Developmemh@itee in
its 2008 report recommends the UK Government shprddide increased
funding for the justice sect®r Within the justice sector the prison system is
the poor relation. Apparently a police officer mgh$70 a month (figure
reported in May 2007) and a prison officer $40laBes are sometimes not
paid. The annual prisons budget in 2006 was $10ivirathe following year it
was $9m°.

The traditional justice system

While remaining committed to universal principléfiaman rights and Afghan
laws, we believe that a more collaborative relasibip between the state and
traditional justice bodies can help make justicel éime rule of law more readily
available to Afghan&” President Karzai imAfghanistan Human Development
Report 2007, UNDP.

54.1n recent years there has been more interest shoinformal justice systems
by those involved in law and justice reform. Wheregathe past there was a
tendency to concentrate on the police, courts aisdns and assume that the
justice sector embraced just these, it is now dedeghat, in many parts of the
world, most people do not use the formal justicteay to settle their disputes
or to resolve crimes against them. Western systesed on written laws
were not the norm in many regions of the world, geda form of order and
access to justice prevailed. A major differenceMeen the Western and these
customary systems was however the approach, wiitddamore to restore

% Atabay, T. and English, P. (2008)fghanistan: Implementing Alternatives to Impris@mtin line
:_)/\7/ith International Standards and National Legistati Vienna: UNODC. P.73.

Ibid p.9.
8 House of Commons International Development Conemif2008)Reconstructing Afghanistan.
Fourth Report of Session 2007-@®ndon: The Stationery Office. Para 100.
% International Secretariat of the Prison Workin@@r and the Central Prisons Department (2007).
Rome Conference Afghan Prison Updaenference on the Rule of Law in Afghanistan. Rp&3
July 2007.

®0 United Nations Development Programme (20@#hanistan Human Development Report 2007.
Islamabad: UNDPP.v.
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harmony and reinforce social norms than to estalbis facts in order to hold
a perpetrator to account by imposing a sanctton.

Pashtun norms of criminal law are based on thearotf restorative justice
rather than on the notion of retributive justicdiee upon in Western and
international law. Rather than being sent to prigor a wrong committed, the
wrongdoer is asked to pay Poar blood money, to the victim and to ask for
forgivenes¥. International Legal Foundation, The Customary Latvs
Afghanistan, 2004.

55.In non-state systems the emphasis falls on thalsasefulness of the outcome
more than on the correctness of the procedureseifiphasis is on the
interests of the group and the community rathem tha individual and the
aim is to restore social harmony. The processaxthimg a decision involves
wide consultation and, often, public participatidénforcement is secured
through social pressure and a wide acceptancedégfitimacy of the
proces8®

56. Informal systems have the advantage of accesyibilitey are conducted in a
language the participants can understand with@ubhéed for interpreters.
They are speedy. They are affordable and are threrélie systems mostly
used by the poor.

In post-conflict countries, where formal mechanisnay have completely
disappeared or been discredited, informal systehaispute resolution may be
crucial to restoring some degree of law and orderd they may be all that is
available for many year&wa Wojkowska, Doing Justice: How informal justice
systems can contribute, 2606

57.There has been considerable international intarestresearch into the
traditional justice system in Afghanistan. Many coentators support its
maintenance and development whilst others are vehyropposed.

The traditional Afghan civil society offers a motwt is different from the
western one of formally organized institutions aéshe purview of state
authority. It is rather one of autonomous, locdigsed structures of community
authority. It is a longstanding characteristic ot Afghan polity, noted by
historians, anthropologists, and political scietgiglike, that the exercise of
central government’s power is dependent upon arisalength relationship and
equilibrium with local structures of community aotity. United States Agency
for International Development, Afghanistan Ruld_afv Project: Field Study of

®1 see Department for International Development (2002h)-state Justice and Security Systems.
London: DfID, and Penal Reform International (2Q049cess to justice in sub-Saharan Africa.
London: PRI

%2 The International Legal Foundation (200%e Customary Laws of Afghanistitew York: ILF.
p.10.

%3 see Wojkowska, E. (2006). Doing Justice: How infafFfastice systems can contribute. Oslo:
UNDP, and Penal Reform International (2001). Actegastice in sub-Saharan Africa. London: PRI.
% Wojkowska, E. (2006)Doing Justice: How informal justice systems cantdbate. Oslo: UNDP.
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Informal and Customary Justice in Afghanistan aeddtnmendations on
Improving Access to Justice and Relations betweem&l Courts and Informal
Bodies, 2009,

58.1t is reported that the non-state system of reagldisputes and conflicts is
used by 80 per cent of the population though tieen® data on the level of its
use in particular to deal with criminal matf&rst is also reported that there
are working links between the state and non-siatems and that
Government officials send cases to the informalesyseven cases of
murdef’.

59. At the Rome Conference in 2007 the World Bank repméative said:

‘As a matter of priority, then, we need to put lage trusted systems for the
arbitration and resolution of disputes — be theynomercial, contractual,
property-based or criminal.

But in taking on this challenge | urge pragmatidet:us avoid a rush to import
"best practice' solutions. Best-practice is usubdhyal. In Afghanistan, traditional
models of village decision-making are proving cdpais partnering with the
state to deliver local infrastructure. Our effortsthe justice sector need to build
on the institutions that Afghans know; the insiita$ that they use and trust. We
need to combine improvements in the formal justystem with the informal
justice sector which undoubtedly will remain sigraiht in Afghanistan for quite
some time to come.

Rapidly establishing a modern court system thatisted by Afghans in more
than 360 districts will be extremely difficuff’

60. At the Rome Conference a recommendation was actédméthere should be
‘the development of a national policy on the infatrjustice systerfi”

61. However, whilst there is official acceptance tln teform of the traditional
system should run alongside the reform of the fésystem the continuation
of the traditional system meets considerable opjposirom some. There is
widespread agreement that it is discriminatory tosavomen. The UNODC
report on women in prison for instance notes thatformal system is
welcome because ‘the alternative of meting ouigagb women in the

®5 United States Agency for International Developm@005). Afghanistan Rule of Law Project: Field
Study of Informal and Customary Justice in Afghtarisand Recommendations on Improving Access
to Justice and Relations between Formal Courtdriodmal Bodies. Washington DC:USAID. P.4.

%6 See United Nations Development Programme (208fghanistan Human Development Report
2007.1slamabad: UNDPP.9 and The International Legal Foundation (2004g Customary Laws of
AfghanistanNew York: ILF. P.4.

67 United States Agency for International Developn{@005). Afghanistan Rule of Law Project:
Field Study of Informal and Customary Justice igldnistan and Recommendations on Improving
Access to Justice and Relations between Formalt€aad Informal Bodies. Washington DC:USAID.
P.11.

% World Bank (2007 Praft World Bank Statement, Rome Conference, JUM)G7.

% International Secretariat of the Prison Workin@@r and the Central Prisons Department (2007).
Rome Conference Afghan Prison Upda&@enference on the Rule of Law in Afghanistan. Ro&3

July 2007.
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traditional justice system, as it currently opesate a much less desirable
prospect’’. In answer to this some proponents argue thaotieal system
can also discriminate against worfien

Women are discriminated against in all spheresfefih Afghanistan. Those that
are imprisoned are not only victims of their so@add economic circumstances,
but also of an unfair criminal justice system, wharales and patriarchal
principles dominateUnited Nations Office on Drugs and Crime. Afghaaist
Female prisoners and their social reintegration726

62. The traditional system as it currently operatefhignss a number of
deficiencies that have been noted by commentators.

It involves some unacceptable practices such #sged dispute by offering a
female relative in marriage, although it is clainledt this is rare nowadays. It
can be taken over by powerful elements in a comtyuni

However, it (the traditional system) is often sdfby ill-educated decision
makers, relies on an unclear set of authorities sodrces of law, can be
inordinately and improperly influenced by local pewwealth or armed presenc
and perpetuates norms and practices that are exhenetrimental to women. In
all these liabilities, however, it is not alone,datihe formal government courts
suffer from all of them also, and to much the sdegree United States Agency
for International Development. Afghanistan Ruld_afv Project: Field Study of
Informal and Customary Justice in Afghanistan aeddtnmendations on
Improving Access to Justice and Relations betwesm&l Courts and Informal
Bodies 2005’.

o

63. There are suggestions that the informal systenbees taken over by
powerful ‘local commanders and armed nférand that the traditional elders
who conduct the dispute resolution have allied tedaes with the local
commander$® Martin Lau said on the field visit that the Higlo@t in
Peshawar was full of cases of people from Pashtasdrying to escape the
jurisdiction of jirgas.

0 United Nations Office on Drugs and Crime (200¥fghanistan: Female prisoners and their social
reintegration.New York: UNODC. P.6.

1 penal Reform International (2001). Access to jesiiicsub-Saharan Africa. London: PRI. And
Wojkowska, E. (2006). Doing Justice: How informadiice systems can contribute. Oslo: UNDP. P.6.
"2 United Nations Office on Drugs and Crime (200&fghanistan: Female prisoners and their social
reintegration.New York: UNODC. P.6.

3 United States Agency for International Developm@005).Afghanistan Rule of Law Project:
Field Study of Informal and Customary Justice igh&fistan and Recommendations on Improving
Access to Justice and Relations between Formalt€aumd Informal BodiesNashington DC:USAID.
P.9.

" The International Legal Foundation (2008)e Customary Laws of Afghanistétew York: ILF.
P.53. and United States Agency for Internationaldd@ment (2005)Afghanistan Rule of Law
Project: Field Study of Informal and Customary Jessin Afghanistan and Recommendations on
Improving Access to Justice and Relations betweem&l Courts and Informal Bodie®/ashington
DC:USAID. P. 13.

> The International Legal Foundation (200@ilje Customary Laws of Afghanistéew York: ILF.
Pp54, 58.
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5. Concerns were raised about the informal jussiggtem which currently deals
with a large percentage of conflicts, especiallyural areas. The informal justice
system presents a number of serious legal and huiglats problems which
require significant review and modification in orde ensure the protection of all
citizens, especially women. Some participants sstgdehat the informal justice
system should be gradually replaced by the formpstiesn. Others noted that the
formal legal system does not recognise any de@simade within the informal
system. Still others suggested that this systertroegappropriate for some types
of conflict resolution, especially in civil matteM. Cherif BassiouniThe Need
for a Comprehensive Strategy for Justice SectorRarid of Law Reform in
Afghanistan, 2007.

64.There is little agreement on whether the justiéerre programme should
include the reform of the traditional system tangrit into line with
international standards although all the officiatdments, including the latest
of 24 March 2008 say they should. One argumennagatcognition of the
informal system is that those who operate the systeuld expect to be paid,
and once they were paid, corruption would playra ganother is that when
the informal system is recognised and linked in safficial way to the
formal system, and the formal system is distrusteés the informal system
lose some of its legitimacy by being so linked.

65. The Technical Advisory Group for Women and Childrecommended to the
Rome Conference that $1m should be devoted to ‘tmamg, review, redress
and accountability mechanism to keep the informsti¢e operational within
the formal legal system and to eliminate abhorpeattices.”® Some have
argued that a pluralistic approach to justice ésdhly realistic approach at
this time.

66. The US Institute of Peace suggests in its studytaié and non-state dispute
resolution in Afghanistan that the ‘...government magh to identify two
types of crimes: those where prosecution is esdleatidd some recourse to
community mechanisms may also be an importantgbdhe process (e.g.
murder); and those where prosecution may actuallgMoided in favor of a
comm%nity-based process approved by the court/putisa (e.g. petty
theft).’

67. There are few examples of other jurisdictions waittut-off point defining
which cases should be dealt with informally. In goparts of Malawi where
informal systems are prevalent and their developas been supported by
DFID the police advised local chiefs who deal witses that those cases
where blood has been spilled should be handedtouke police to

"8 International Secretariat of the Prison Working@@r and the Central Prisons Department (2007).
Rome Conference Afghan Prison Upda&enference on the Rule of Law in Afghanistan. Rp&3
July 2007.

"TUS Institute of Peace, The Clash of Two GoodseStad Non-State Dispute Resolution in
Afghanistan, 2007 p. 23
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investigate’® In Palestine the informal system tends to de#i wases below
the level where hospital treatment is need@d.

68. In taking forward the informal system thereforeeems reasonable to give it a
place in dealing with minor crime, including lessssaults, and also to take
into account that the process only has validity itadl parties to it accept the
procedure and the legitimacy of the outcome.

69. The view expressed by a senior US official involuegustice reform seems to
set out the most practical course.

‘I don't know anyone that thinks that TDR, as piacticed in many places in
Afghanistan or elsewhere in the world, is an adegymotector of womens'
rights, or the rights of any minority, for that net However, | am also
unaware of many places in Afghanistan where the#&bjustice does so,
either.

The TDR system is here, it has been here for hdsdkyears, and it is going
to stay here for many more years, especially whigeformal justice system
continues to be corrupt and discriminatory and Lwe can make a
reasonably fair and affordable formal system acit#sgo the rural
population®

"8 Final Report for DFID Malawi, Review of Current Apaches to Penal Reform, Vivien Stern,
July 2006, unpublished.

9 |CPS Mission Report 2007
8 personal correspondence with Rob Allen.
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Section Three

Introducing alternatives to prison

Afghanistan is not ready for alternatives. The sigwituation is too poor,
and until it is better alternatives could not bensa@ered. We need a harsh
response. Without it a boy who steals a hen widbbge a violent gangster.
Deputy Attorney General Samedi at a meeting duthedield trip

70.The prison population has doubled in the past yeareplace the provincial

prisons that are rented or severely dilapidatesignated to cost $37.2m. The
annual salary bill for the existing 3,800 prisoaffis $9m and the number of

staff probably needs to increase substantiallyhgioty to double the current
number&. It is hard to justify the expenditure of such stimthe current
situation.

71.According to UNODC the cost of one prisoner perysastimated to be
$708. Although this is not high by internationarsdards it compares with
$75 spent per year on a student and $5-6 per persarbasic health
packag. Imprisonment is therefore an expensive optiontaedarguments

for using it minimally are strong when there arersny other demands on the

national budget.

‘The international aid field of law and developmé&mntuses too much on law,
lawyers, and state institutions, and too littleadsvelopment, the poor, and civil
society.’Stephen Golub, Beyond Rule of Law Orthodoxy: Thgdle
Empowerment Alternative, 2003.

72.In this report we are looking at alternatives tisqn in the widest sense. We

are considering alternatives to bringing people the criminal justice system

when it is unnecessary or undesirable for socialeifare reasons. We are

considering alternatives to the formal court precasd considering a structure

for the criminal justice system that ensures thigiop is not used
unnecessarily and disproportionately for the vidbés.

73.For prison not to be overused and for Afghanistaintm end up as many poor
countries do with prisons full of poor people, pris so under-resourced that

death rates are high, prisons which make no cartioib to the security of the

country or to its conformity with its human righdbligations, measures should

be considered to filter as far as possible entgyigon at the pre-trial and
sentencing stage and to facilitate an early exgmdppropriate.

8 International Secretariat of the Prison Workin@@r and the Central Prisons Department (2007).

Rome Conference Afghan Prison Upda&enference on the Rule of Law in Afghanistan. Ro&3
July 2007.

82 Atabay, T. and English, P. (2008). Afghanistan: lenpenting Alternatives to Imprisonment in line
with International Standards and National LegistatMienna: UNODCP.9.

25



International experience on introducing alternatives to prison sentences

74.The time is not right for the creation of new sewtag options in the law, nor
the establishment of a department of the Ministrjustice dedicated to
supervising the convicted people sentenced tonatees to prison on the
lines of a probation or criminal justice social Waervice. In England and
Wales this work is done by a probation service redigtmanaged by the
Ministry of Justice. In Scotland the same workasie by a department of the
social work services provided by local authoritiese introduction of a range
of alternative sentences does not often lead énlaction in the use of
imprisonment even when this is the objective. Tér@encing patterns in
England and Wales over the past 20 years makeldas.

75.The table below shows how the percentage of thesiesced to
imprisonment can increase at the same time assthefialternatives such as
community service and probation increase, buteeipense of fines, not at
the expense of imprisonment.

Males aged 21 and over sentenced for indictable efices in England and Wales
1980-2002, by types of sentence (%).

Year Discharge Probation Commun- Combinat- Immediate

ity ion Order prison
Service

1980 7 52 5 4 17
1981 8 49 6 5 18
1982 8 47 6 6 19
1983 9 47 6 7 19
1984 9 45 7 7 20
1985 9 43 7 7 21
1986 10 41 7 7 21
1987 10 41 8 7 21
1988 10 41 8 7 20
1989 12 43 8 6 19
1990 13 43 8 7 17
1991 15 39 8 8 18
1992 17 37 9 9 0 18
1993 18 38 10 11 2 18
1994 16 36 11 11 2 20
1995 15 34 11 11 3 24
1996 14 33 11 10 3 26
1997 14 32 11 9 3 26
1998 14 32 11 9 4 27
1999 13 31 11 9 3 28
2000 13 28 11 9 3 30
2001 14 27 12 9 2 30
2002 14 26 12 8 2 30

Home Office Criminal statistics, England and Wales, annual volumes, 1980-1998 and 2000>

83 Method of data collection in 2003 so later figuaes not easy to compare
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76.Many countries have in their law the possibilitysehtencing a convicted
person to community service or unpaid work forbeeefit of others. It is a
disposal with many advantages. It is publicly papuhot expensive to
implement and the work done can bring some bettefibciety. Deputy Chief
Justice Bihar of the Supreme Court said on thd fredit that he considered
that it would be better for some of those servingrsprison sentences to be
undertaking unpaid work cleaning up cities instead.

77.However, there is no example in the developing eyahd few in the
developed worl¥, where the introduction of community service has
effectively substituted community service ordensgoson sentences. A
scheme that achieved this in Zimbabwe (see sefdiompage 32) was set up
under very exceptional circumstances and is nodofunctional for obvious
reasons. Similar schemes introduced in Uganda, &anyg Malawi were not
generally successful. There is no current examipgesaiccessful community
service scheme in any developing country that desras a viable alternative
to prison.

78.1n a developing country setting the problems amenous. The potential for
corruption in administering community service osder substantial. For
example offenders can pay others to do the workhiem; supervisors can put
the offenders to work on projects in which theydavinancial interest, and
there are problems in establishing a service tlatidvnot discriminate against
women. There are also cultural implications. Thansé of being seen
carrying out such a penalty might be too greattfay be viabl&. It is hard to
see how it could be applicable to women in AfghmsThe cost of
establishing a scheme as part of the justice sysientd be substantial. There
would be costs of supervision and arrangementwiiat to do when an order
is breached. New legislation would be needed.

79.However the principle of paying back to the comntythat is the basis of
community service orders is a strong one in thaiticmal Afghan system and
the reforms of that systéftwould incorporate some of the spirit behind the
idea of community service in the West without tkteradant difficulties.

80.It is often suggested that there should be estaddlia specific
professionalised service such as a probation setgisupervise offenders,
where that supervision is a sentence of a courugerd in a case where a
prison sentence would have been a possibility. & feno evidence that the
introduction of such a service in a society wheis not culturally acceptable
is feasible or effective. There are no examplabefsuccessful introduction of
such a service in a country as poor and as fragrdexg Afghanistan. The
costs would be substantial. In its draft reportroplementing alternatives the

84 see Stern, V. (2002Developing alternatives to prison in Central andskan Europe and Central
Asia Budapest: COLPI

8 Suggestion provided by contributor to ICPS rounkttaim Afghanistan, 21 February 2008

8 Stern V. (1999)Alternatives to prison in developing countrieendon: ICPS.
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UNODC reaches the same conclusion about commuentyce and probation
supervisiofy’.

81.There could be advantages in establishing a prageaof support for NGOs
and other civil society organisations to becom@ived in the criminal justice
system and take on some of the functions thatenfermed by probation and
criminal justice social work services in other aotis, such as dealing with the
welfare problems of offenders, providing advice aogport in dealing with
the criminal justice process, assisting with prowydfacilities where those
inappropriately placed in prison can to be movedin&ing offenders to the
agencies that can help them.

82.Fines are an important element but there are problbout their extension.
Collecting fines can be difficult and we are awaf¢he large numbers of
those incarcerated in the prisons of the developiodd whose offence is not
being able to pay a fine of very small value butolihs quite beyond the
means of the offender. The system of fines in Afgétan is already
problematic and adds to the levels of imprisonnsemte many penalties
consist of a fine and imprisonment as well. Funtiare the fines can be so
high that the imprisoned person cannot pay therhowit further illegality. In
addition as explained above many prisoners areetedised from prison
although their sentence has expired because disvied they can be kept in if
they still have outstanding fines to pay or anaddli has to check whether they
still have outstanding fines to pay. However, itulebbe beneficial to resolve
these anomalies so that the fine can play a matilysart in the system and
bring in some money for the government.

Reducing pre-trial detention

83.It is a characteristic of countries in the prooafseform to see the numbers in
pre-trial detention rise rapidly and defendantsigldeng periods waiting for
trial, sometimes longer than the sentence for ffemoe in questionThere are
human rights implications in the use of pre-triatahtion since all pre-trial
prisoners must be presumed innocent until founttygdihe international
human right instruments require that pre-trial dat should be used
sparingly and there should be a presumption indfawb not holding suspects
in detention pre-trial.

84.The number of pre-trial detainees in a countryffiscéed by several factors.
The pre-trial prisons are filled by the actionghad police and the prosecution.
The police arrest suspects who are then detaindke§uently some of them
will be convicted and sentenced to prison. If tbége are judged by how
many suspects they arrest rather than by theirathaantribution to public
safety they may spend their time arresting manyllgmee offenders rather
than looking for the perpetrators of serious crimes

87 Atabay, T. and English, P. (200&fghanistan: Implementing Alternatives to Imprisemtin line
with International Standards and National Legistati Vienna: UNODC P.88.
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How long people are held in pre-trial detentionetegs on:

» the speed of the police or prosecutor's invesbtgati

» the capacity of the system to transport defendaoits prison to court

» the workload in the courts and the resources aMail® conduct trials

» the availability of legal advice and public defergifor pre-trial detainees.

85.In countries where corruption is a factor, thosthwmoney will pay to avoid
pre-trial detention and suspects with no money béldetained. In some
countries transport to get defendants to courhig available to those who
can pay and indigent defendants may stay in piisoger.
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Section Four

Learning from experience — some case studies fronther jurisdictions

86. In this section we have collected some examplegook done on alternatives
to prison in other jurisdictions that have someilsirties with Afghanistan

although we accept entirely that the condition&fighanistan are unique.

Community service as an alternative to prison

Case study - The Zimbabwe Community Service Scheme

A community service scheme was established in Dwdba August 1992. The
establishment of the scheme followed research whashcarried out into the
composition of the prison population. The studyskgbthat 60 per cent of those
in prison were serving sentences of three monthessr It was safe to assume
they were minor offenders, either imprisoned fesér offences or because they
had failed to pay a fine. Based on this informatio& community service scheme
was introduced.

In the first four years after the scheme was impleted around seventeen
thousand prisoners participated in community seraad nearly 90% of them
completed the work successfully.

Because finances were limited, the scheme begaouwtipaid staff. Instead, a
National Committee was established consisting ahbegs who had other jobs.
The Committee consisted of High Court Judges, thiefGlagistrate, the
Secretary of Justice, Legal and Parliamentary A$faihe Commissioner of
Police, the Commissioner of Prisons, the DirectbPuoblic Prosecutions, and
others. The purpose of the Committee was to fat@yolicies and oversee the
smooth implementation of the scheme. The NatiGoaimittee drew up
guidelines to ensure that community service wad asean alternative to prison
rather than as an additional sentencing option. Wheagistrates passed a prisgn
sentence of less than 12 months, they were reqgtarexplain why community
service was not used. The court staff would makettlers, ensure that the
offender was placed and check that the order wagpbeted. The supervision of
the offenders would be carried out by the headketocial agencies involved;
schools, hospitals and old peoples’ homes. Therosgéion of the scheme locally
would be under the aegis of a District Committe€Cammunity Service chaired
by the District Magistrate. Eventually funding ®ome paid staff came from the
EU and ODA (now DfID)

The Zimbabwe model had a number of features tlmatsad world-wide interest.

These included:

* The key role of the judiciary

» The committee structure, which ensured the invadvgrmnd commitment of
all those whose co-operation was necessary fostitzeessful operation of the
scheme
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» The priority that was given by those establishimg $cheme to inform the
public, consult them about the introduction andragien of the scheme and
win public support

* The maximum use of existing staff and volunteeuregs to ensure that only
small amounts of new expenditure were needed

» Effectiveness in preventing the prison populatromfrising above current
levels

Vivien Stern, Alternatives to Prison in Developi@guntries, 1999.

87.The lesson from the Zimbabwe scheme is that falt@nnative to custody to
be introduced and to function as a genuine altermagetting people out of
prison rather than adding to the number of peoptieuorders of the court,
many pre-conditions are necessary which are notddu most environments.
The project was initiated and run by the judiciang rarely does the judiciary
become involved in this way. Court administratiomsvat a level that enabled
the local magistrate’s courts to manage the schamnitkeir patch. Civic
awareness was at a high enough level for the stdbspitals and schools to
see the social benefits of taking on the supemrisican offender on
community service. None of these pre-conditionscareently in place in
Afghanistan and indeed they are not available eiotieveloping countries
either.

Providing legal aid and advice

Case study — Timap for Justice

Timap for Justice is a joint venture of the Openi&y Justice Initiative and the
Sierra Leone National Forum for Human Rights whhelve set up a para-legal
service. When it was set up there were only 10@ddalawyers in the country

Timap's paralegals address justice problems thegeabetween people and the
authorities, such as corruption in government ssgsgj as well as disputes
between individuals, including instances of donsestilence and failure to pay
child support. The paralegals use mediation, adegand community organizing
to resolve such problems. Their efforts are conapdid by Sierra Leone's dualist
legal structure, which features both a formal leggstem of courts and lawyers
based on the English model, and a customary syisésed on traditional
approaches to justice. Timap's paralegals applyrtkeowledge of formal law
and their familiarity with local customs to navigdtetween the two legal systems.

After a needs assessment process, five chiefdoraselected, three in Bo
District in the south and two in Tonkolili Distrigt the north. Thirteen
paralegals, all of whom have at least a secondahosl education, were
recruited and hired from the chiefdoms where thay work. Before starting
work they received training in law, the workingggolvernment, and paralegal
skills. The directors continue to train and supsevihe paralegals as the work
goes on.
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Timap’s paralegals are laypeople, and more tharf halre only a secondary
school education. For most of them, this work &rtfirst exposure to law. For
the designation “paralegal” to have meaning, thand for their association with
the law not to be empty, Timap believes it is panamh that the paralegals
receive continuous supervision and training fronvyars.

The attorney-project directors spend more than badvery month travelling
among the program’s eight offices, reviewing pagals’ handling of cases,
working directly with selected clients, and prowiglitraining on pertinent areas of
the law or the workings of government. On the otteerd, formal law and
government represent only a part of the resourgeswhich Timap draws.
Indeed, the paralegals have greater expertise thmiimap’s directors with
regard to the customary law and institutions initloevn localities; they also best
understand the clients’ needs and limitations.

The paralegals use diverse methods to tackle iddaliand community problems.
For individual problems (a woman beaten by her lamsh or a juvenile
wrongfully detained), they provide information aghts and procedures, mediate
conflicts, and assist clients in dealing with gowveaent and chiefdom authorities
For community problems (the prevalence of domestience in the community,
or a police practice of detaining juveniles withutts), they engage in community
education and dialogue, advocate for change witth bi@ditional and formal
authorities, and organize community members to takie collective action. In &
small number of cases, chosen either because jinsiae is particularly severe
or because of the possibility of legal impact, divecting lawyers provide direct
legal representation or high-level advocacy.

In Sierra Leone cases are rarely appealed fromctistomary to the statutory
system. However, when customary court decisionsigrest, Timap for Justice
may seek recourse in the formal system. Commuwetgight boards, appointed
by community members and approved by the prograsatdrs, monitor the
paralegals’ work to ensure that the program is sggwhe needs of the chiefdom.

Vivek Maru, Between Law and Society: ParalegalsthedProvision of Justice
Services in Sierra Leone and Worldwide, 2696.

88.The lessons from the Timap for Justice projectlaaélegal services can be
provided in the absence of enough trained lawyersydeed the work of the
International Legal Foundation in Afghanistan his® ahown. The project
also shows how the formal and informal systemshsaseen as equal and
legitimate parts of the justice system and therebmainterchange between the
one and the other. Timap has found a way of raifiagtandards in the
customary system which seems to be successful.

8 Maru, V. (2006). Between Law and Society: Pardiegad the Provision of Justice Services in
Sierra Leone and Worldwide, ithe Yale Journal of International LaWpl.31, no.2.
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Reducing inappropriate pre-trial detention

Case study — Camp Courts in Bihar, India

In Bihar, India, judicial officials periodically @it prisons to review cases and
“small time offenders.”

jails of Bihar, waiting to be tried for minor offees.” Many had been
“languishing for more time than the sentences” wiiles local high court
disposal of minor cases.” ..."Judicial magistratesdaexecutive magistrates of
respective districts” preside over the camp couBsfore each session, a
superintendent of the local prison submits a ligprisoners eligible to
participate.

The Bihar camp courts convene on the last Satuodi@yery month. The camp
courts have been highly effective at reducing #heklog of “simple bailable
criminal cases and other simple compoundable caBesminal nature.” For

petty criminal cases were disposed of in a singhgd

Good practices in reducing pre-trial detention, BeReform International,
2003

dispense rulings on the spot. These “camp courtdy tiandle matters involving

Prior to the camp courts, over 12,000 pre-trialgoners were “lodged in various

“directed jail authorities to organize camp couitsthe State's jails to hasten th

example, at camp courts “held all over the statdame] Saturday, at least 5,383

D

1%

89.1It is very common for prisons in a poor countryofull of ‘simple, bailable
criminal cases’. The Bihar project is one way adldeg with this, providing
access to justice and reducing unnecessary impnison Other methods

include paralegals going into prisons to assistidees in making their case

for bail and the prison governor being given the/gioto review cases and
release those who should not be being held.

Improving the situation of women

Case study — Justice for women in Yemen

Oxfam is working in Yemen to improve women'’s adeegsstice. They work with

local partner organisations to raise poor womenvgagieness of their legal rights, to

provide legal aid and counselling, and to supperhéle prisoners.

The Women's National Committee (WNC) promotesgli@avith decision makers to
ensure justice for women. One problem they adddesse that of women prisoners
who had completed their sentence but were forbiddésave prison unless a male

guardian collected them. The WNC put pressure erMimistry of Interior and got

the rule changed. The Yemeni Women’s Union, supgdrg Oxfam in five districts,

has 36 volunteer lawyers who provide free legalpsupto poor women in prisons,

8 FromGood Practices in Reducing Pre-trial Detentjétenal Reform International, 2003
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courts and police stations. As a result, 450 ferpailgoners were released in 2004
and 2005. According to a report from December 200/ere is not a single woman

in prison after the completion of their detentiaripd’, Mutaher Ali Naji, general

manager of Sanaa Central Prison, said. ‘We relgasen when they have served th

sentence period and they are free to go wherewsat. There are shelters that

women can go to after being released from prisofoothose women who have no

home to go to, among them the centre for womemlém/And the GTZ shelte¥’

Elham Hassan, Women unjustly detained in pris¥esien Observet,7 December

2007

eir

90.The Yemen project shows the importance of get@gyers into prisons as
well as courts and police stations to divert theomf prison. The
establishment of shelters is also needed so thet th somewhere for the
diverted women to go.

Transforming the traditional system

Case study — access to justice in Bangladesh

The Bangladesh Legal Aid and Services Trust (BLASSIhg largest legal aid
organisation in Bangladesh. It was established983 and is registered as an
NGO with the NGO Affairs Bureau of the Governmémangladesh. BLAST's

mission is to make the legal system accessibleetpdor and the disadvantaged.

In addition to its legal aid services BLAST hasdmee involved in making the
shalish system of village mediation less discritanaagainst women. In its
Annual Report 2006 BLAST describes this process:

The “access to justice” for rural Bangladeshi womerseriously limited. It is fair
to state that poor women in rural Bangladesh wdwgte no access to formal
institutions of justice if it were not for the agties of a handful of NGOs...if a
poor woman wanted to access justice, it is undheav she would do so, and wh
she would go to. The formal courts are largely cessible. They are commonly,
perceived to be corrupt and, hence, costly; takéda long to deliver justice;
their procedures are not transparent; and the foohgustice they deliver are
often contrary to local norms...The quasi-formal digpresolution services at th
Union Parishad level (the lowest tier of local gowaent) is a considerably mors
accessible institution. The Arbitration Council atfe Village Courts are UP
institutions that resolve civil disputes. Howeublese institutions have become
largely non-functional. The locally elected UP repentatives prefer to conduct
dispute resolution through shalish, a traditionaldainformal village level
institution, rather than through the more rule-baufrbitration Councils and
Village Courts. The informal shalish has been iistexce in South Asia for at
least 2,500 years. It is better understood as a@ss than an institution. A grouj

D

of respected village leaders (matbars) congregathearequest of one of two

% Hassan, E. (2007). Women unjustly detained iropssyemen Observet,7 December 2007.
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disputing parties, to resolve their dispute. Them@am of the shalish is
restorative rather than retributive.

These processes are, by and large, the preferrects®f justice for most rural
Bangladeshis. They offer speedy and cheap resphititheir procedures are
largely transparent and there are fewer chancedifand, as the community is
more likely to know the true events. They are aisece in tune with the
traditional values of justice held by most villageHowever, our survey found
that 51% of respondents thought that the shalishhdit provide justice for the
poor and for women. [Therefore] an ongoing BLASTicacresearch project
...began in 120 villages in the six divisions of Badgsh. 12 PNGOs
implemented the village-based projects. Prominélasige residents who are
generally involved in shalish and the locally eégttepresentative are formed
into a Nagorik Odhikar Committee (4 men and 2 wom&riurther six local
educated and professional women and the locallgt@etewoman member are
organized into a Nari Shohayota Dol. A social comroation strategy focusing
on gender relations and human rights which inclutigkl theatre, music events,
video events, films, and uthan boithoks — was imetged in each village. The
social communication issues were centred on wonregtiss, gender relations,
and related legal issues. The most important imp&our program has been an
increase in the tendency of women to seek justicesponse to rights violations
This increase, in turn, is tied to several impottaiiage level changes in the
effective demand and institutional supply of juestitat can also be attributed to
the program.

Program activities have made the traditional vikaghalish more gender-
sensitive and pro-poor. The NOCs, composed ofttoendil shalishkars, have
played an important role. The increased participatof woman in TDRs is a
direct success of this program. The emergence ofelishkars from amongst
the women members of the NOC has been a remarkatdess. Safia Begum, a
nari shalishkar in a village in Comilla, told usdliollowing about her
participation in the local shalish:

If my arguments during shalish are logical and r@eble, then they are well
received by everyone. | might make a mistakeddf bind the other shalishkars
can reasonably explain to me why | am mistakeonltdnind. But, if | make a
reasonable point, and they still don’t accept protest strongly and demand thg
they listen to me. As a result, everyone acceptargyments. The effective
demand for justice amongst women has also risertialunereased awareness
about the law, knowledge about the availabilitypod bono legal aid, and
challenges to patriarchal norms and values; whiohurn, have been brought
about (to a significant degree) by our program waities.’

The activities of BLAST have been supported by O6tBeveral years and a
further programme of support is being considered.

BLAST Annual Report 2005-2008.

1 Bangladesh Legal Aid Service (200&nnual Activities Report 2005-200Bhaka: BLAST. P.5.
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91.The activities of BLAST show how much activity ca@ undertaken by a
well-run and well-supported NGO. BLAST works dtlalels where legal
help and legal education is needed. Its work toei@ee the role of women in
the traditional ‘shalish’ system is a model thatvidl worth study.

Transparency, public education, public involvement

Case study — public education in Cambodia

LICADHO Cambodian League for the Promotion and Defee of Human
Rights

LICADHO is a national Cambodian human rights orgaation. Since its

establishment in 1992, it has been at the forefodmfforts to protect civil and
political and economic and social rights in Cambkadind to promote respect for
them by the Cambodian government and institutions.

Amongst its activities it runs a Monitoring Offiaéich investigates human right
violations and assists victims with the legal psxeSpecially-trained staff also
monitor 18 prisons to assess conditions and enatepre-trial detainees have
access to legal representation. The Medical Officvides medical assistance t
prisoners and prison officials in 18 prisons, adlas providing medical care an
referrals for victims of human rights violations.

In addition, LICADHO conducts advocacy at the nadéiblevel to bring about
reforms, and works with other local and internaabNGOs to influence the
government. LICADHO regularly produces comprehensaports and briefing
papers, and is one of the main sources of informnadin human rights in
Cambodia.

Licadho publishes reports about Cambodian prisongngh keep prison
conditions in the public eye and highlight abudd® latest such report,
published in March 2008, tells the story of onelmotand her child in prison ang
draws attention to the corrupt system which letheewoman’s imprisonment an
the harshness of the prison conditions in whichasther child live.?

Prison conditions in Cambodia: The story of a mo#rel child, Licadho 2008

92.Licadho is an example of a very competent orgaioisdhat spreads
information about legal rights and legal abusesgiaccessible methods of
communication.

%2 Licadho (2008)Prison conditions in Cambodia: The story of a motied child.Phnom Penh:
Licadho.
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Section Five
Suggestions for measures to reduce the use of imponment in Afghanistan

93. The reform of the justice system seems to haventplkace within the world of
legislation, law enforcement, detection, convictasrd punishment on the
assumption that the basis for a formal justiceesyss already in place. This
is understandable given the constraints. If, howehere is to be a
functioning system in Afghanistan more account waed to be taken of the
wider social environment, the strengths and wealegesf existing
institutions, the levels of corruption, the availdy of electricity, possible
unintended consequences of new laws and new itgti) the opportunity
costs of various forms of spending and the impaeasf access to justice for
the population as a whole.

94. There would be advantages in taking a way forwhad tries to shift the
direction of travel and establish some structuysés)s and functioning
programmes that could:

. slow the rise in the prison population

. ensure greater justice for those going througtsyiséem

. enable money to be used more wisely for the be#etmf the people of
Afghanistan

95. Since justice reform in Afghanistan is going todaklong time (all
commentators agree on this) actions need to eshatble basics of a
sustainable system that will continue to deliveeravme. It takes time for
ideas to take hold and for organisations to grobASBT in Bangladesh (see
case study, section 4) developed over ten yeasslefal aid work depends on
expanding legal training which will be a slow prese

96. Any proposals for Afghanistan need to take accoftite realities that are
part of justice systems in poor countries. Corupis deep-rooted and will
not be easily curbed. Prisons are likely to be @sed repository for the poor
and the unfortunate and for unsolved social anttthpeoblems. Tolerance of
the idea of alternatives to prison is likely tolimeited and needs nurturing
through public education and debate.

97.The controversy over whether the traditional jlessgstem should be
supported or not will continue to rage, but in theantime the system is there.
It is familiar to the people. It is deemed to blormable by a number of
commentators and it is affordable. It is also waortting that some Western
systems are moving towards an interest in a forjnstice which is more
community-oriented and less formal. For exampleSberetary for Justice,
Jack Straw, said in a recent speech “...the coees to understand better the
problems of that community. They need to have aintéh the community.
They need to respond to the community.
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Over time, and following from the success of where already common
practice, | would like to see many more districtges and magistrates playing
an active role in community discussions. '‘Commueitgagement' is what the
Lord Phillips, the Lord Chief Justice has called find something for which
he has my full support?®

98. Affordability is a very important consideration. & formal system of courts
with fully legally trained personnel and propergsourced and managed
prisons is highly costly for any poor country.dthard to justify in any terms a
huge increase in imprisonment when the countrg iga®r, particularly when
the international community is aiming at prisonsckhare in conformity with
international human rights standards. The figungsaragraph 79 comparing
the cost of a year’s imprisonment with the cost gkar’s basic health care are
especially telling.

99.We echo the concerns of others (for example the D8about the effects of
the counter narcotics laws. Any changes in theaijmer of this law to ensure
its emphasis to concentrating on the major plagatcsmoving to treatment
options or non-custodial penalties for the addieted the small players would
benefit the people of Afghanistan and save prediesisurces

Policy directions

100. Reform of the justice system in Afghanistan needset seen in the wider
context of the development of Afghan society.

‘Today’s heavy emphasis on judges, lawyers, andswianalogous to what the
public health field would look like if it mainlydosed on urban hospitals and th
doctors staffing them, and largely ignored nurseler health workers, maternal
and public education, other preventive approachasl and community health
issues, building community capacities, and nonnadicategies (such as
improving sanitation and water supply}*Stephen Golub, Beyond the Rule of
Law Orthodoxy: The Legal Empowerment AlternativeQ2.

11

101. The balance of the expenditure on justice reforskewed too far in the
direction of enforcement and prosecution and ttention of the donor
community seems to be similarly skewed.

9 Speech by The Right Honourable Jack Straw MP, Girdncellor and Secretary of State for Justice
at the Royal Society of Arts on public confidenadhe criminal justice system, 26 March 2008.

94 Golub, S. (2003)Beyond Rule of Law Orthodoxy: The Legal Empowerrttatnative.
Washington DC: Carnegie Endowment for Internatidtedce. P.6.
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102. The UK Government’s approach as set out inNbgonal Security Strategy
of the United Kingdomi calls for ‘concerted, sustained, and integratéotef
across security, politics and governance, and enandevelopment’ (4.41).

103. The counter-narcotics law of 2005 passed by Presalalecree is being
reviewed and has been under consideration by thkakf parliament for over
a year. A reform of this law is highly desirablesbd on an analysis of its
impact so far on the narcotics export businessoanithe small time smugglers
and users who are caught up in its operations.€lisas far as we know no
evidence from any jurisdiction in the world thatkdaws make a major
impact on the narcotics trade. However they cantadiblence, increase
corruption and make the prisons less manageabés, ddn also lead to the
incarceration of many sick and addicted people witrag addiction leads to
needle-sharing and the spread of HIV/Af8She Counter-Narcotics law
should not apply to juveniles and this should laeified®’

104. A shift in the relationships at the national goveamtal level is desirable.
The health and welfare ministries should be movelired in the discussions
about the justice system reform, the implicationd eosts for them of
imprisoning more socially marginalised people amrole for them in
providing for the mentally ill people in prison atiee drug addicts, the women
and the juveniles. We understand mental healtlitiasiare woefully
inadequate, with provision only available in Kabnd Herat’.

Annex 1

% Cabinet Office (2008The National Security Strategy of the United Kingd&ecurity in an
interdependent world_ondon: The Stationery Office.

% Atabay, T. and English, P. (200&)fghanistan: Implementing Alternatives to Impris@mtin line
with International Standards and National Legistati Vienna: UNODC. P.5.

o7 Atabay, T. and English, P. (200&ghanistan: Implementing Alternatives to Impris@mtin line
with International Standards and National Legistati Vienna: UNODC . Para 6.

% Information provided by contributor to ICPS rousole on Afghanistan, 21 February 2008
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Legal Provisions Relating to Alternatives to Prisorfor Adults
1. ThePenal Code 197&ets out six principal punishments

» Execution.

* Continued imprisonment 16-20 years
* Long imprisonment 5-15 years

* Medium imprisonment 1-5 years

* Short imprisonment 1 day -1 year

» Cash punishment (fines) (Art 97)

2. Cash penalties are not permitted in feloniekeasthe law has clearly stipulated
(Art 110)

3. Consequential and Complementary punishmentalsoeapplied, involving
deprivations of rights and privileges and configma(art 112-120)

4. Security measures can also be imposed inclUduagantine in relevant hospitals,
prohibition of movement and residence in certagaar deprivations of rights,
debarment from professions. (art 121-140)

5. Punishments can be reduced on grounds of extegwarcumstances and
compassion (art 141-147)

6. Crimes whose punishment is imprisonment of uvtoyears or cash fine of up to
twenty four thousand Afghanis can be dealt withalsuspended sentence. (art 161-
166)

7. The Code allows for general and special amre@ie 170-171)

8. A person convicted of public drunkenness cagsde to hospital rather than prison
(Art 352)

Interim Criminal Code for Courts 2004

1. Gives saranwal and police key roles in executargctions alternative to
imprisonment and fines (Art 86/87)

2. Allows saranwal to defer prison sentence of paggywomen and parents of
children when both sentenced (Art 89)

3. Requires saranwal to transfer mentally ill pnesis to medical centre (Art 89)

4. Allows Courts to order conditional release ae¢ghquarter point of sentence after at
least nine months; and after at least 15 yearditd aentence (Art 90-93)

Criminal Procedure Code 1965 (as amended)
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1Prosecutors can issue temporary release on baitain offences exempted

Law of Prison and Detention Centres 2005

1. If the file of an accused is not completed in mmenths, the prison administration
must notify the court or attorney 15 days beftwedénd of the period. If there is
no reply, the accused person shall be releaseti2QM)

2. The prison administration does not have the rightetep a prisoner for a longer
period than his sentence term. (Art 50)

Counter Narcotics Law

If a doctor certifies a person is addicted, thertmay exempt him from prison and
fine and require an addict to attend a detoxifaratr drug treatment centre. (art 27)

Annex 2
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Costs of Prison and Alternatives

. Information about the costs of prison is diffictdtobtain. It is reported that
spending on prisons account for 70% of the Ministryustice budget.

. The UNODC estimates the annual MoJ costs per rsan$708 USD.
Dividing the 2007 prisons budget of $9 million netyear end population of
12,400 gives a similar unit cost of $725 per preson

. If unit costs remain the same, and the prison @ifmr increases at the rate of
increase from 2006-2007, the prisons budget wasédto more than $77
million by 2010.

. The lack of systematic data about prisoners malkdifficult to estimate the
numbers potentially eligible for alternative opton

. UNODC studies of juveniles found almost half ofseainder sentence were
serving 2 years or less (about 20% under a yeamadl pilot study of adult
male first time offenders found that 1 in 3 werevs®) sentences of two tears
or less. A study of women found that only 5% wese/g 2 years or under.
The 2 years or under group is in theory eligiblesiaspended sentences

. As for untried detainees, there is little data dtlba extent to which bail is
applied for and refused.

. In addition to running costs there is a major pangme of capital investment
in prisons and the uplifting of staff pay and cdiwtis. The cost of 31 new
prisons is estimated to be $37.2 million.

. While further work is clearly needed on the scopreaiternatives the costs

suggest an urgent need for some investment imthestructure of
alternatives.
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