A Human Rights
Approach to
Prison Management

Handbook for prison staff




A Human Rights
Approach to Prison
Management

Handbook for Prison Staff

THIRD EDITION

Andrew Coyle

Helen Fair

In cooperation with the
International Committee of the Red Cross

PICP

tttttttt for Criminal Policy Research




Published by

Institute for Criminal Policy Research
Birkbeck, University of London

Email: icor@bbk.ac.uk

Websites: www.icpr.org.uk and
www.prisonstudies.org

© The authors and ICPR 2018
The moral right of the authors has been asserted.

ISBN 978-0-907904-33-5

The Institute for Criminal Policy Research

A Human Rights Approach to Prison Management has been produced by the Institute for
Criminal Policy Research (ICPR), which is based in the Law School of Birkbeck, University
of London. ICPR conducts policy-oriented, academically grounded research on all aspects
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Preface

The first two editions of this handbook (2002 and 2009) were published by the International
Centre for Prison Studies (ICPS). In 2014 ICPS was incorporated in the Institute for Criminal
Policy Research (ICPR), part of the School of Law of Birkbeck, University of London. The
handbook is available in 19 languages, several of which are available for free download from
www.prisonstudies.org.

The handbook is used regularly by intergovernmental organisations and other international
bodies in their prison reform work. From the outset the International Committee of the Red
Cross (ICRC) has been especially supportive and has funded translations of the handbook to
assist its work in a number of countries. We are delighted that ICRC has been directly involved
in work on this third edition.

The handbook is also used by governments and prison administrations in a number of
countries as a tool for developing reform strategies. Another satisfying feature of the previous
editions has been the manner in which the handbook has been accepted by first line prison
staff around the world as a practical help in their daily work.

In this third edition the core text has been left largely unaltered since it has stood the test of
time. However, in the last decade there have been a number of new international and regional
standards as well as developing case law concerning the use of imprisonment. An obvious
example is the revision of The UN Standard Minimum Rules for the Treatment of Prisoners now
known as The Nelson Mandela Rules (2015) and, as far as possible, all of these have been
incorporated into the new edition.

Particular thanks are due to Dr Jessica Jacobson, Director of ICPR, and Catherine Heard,
Director of the World Prison Research Programme at ICPR, and to Mary Murphy, ICRC
Detention Adviser, and her ICRC colleagues, for their contributions to this edition.

Andrew Coyle
Emeritus Professor of Prison Studies
University of London

Helen Fair
Research Fellow, Institute for Criminal Policy Research
Birkbeck, University of London
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Foreword
by the International Committee of the Red Cross

For over a century visits by the ICRC to places of detention and private discussions with the
people held there have been at the heart of the institution’s efforts to ensure that detainees’
fundamental rights and basic human needs are met with dignity.

Addressing humanitarian concerns through practical recommendations and within a
confidential dialogue between the ICRC and those responsible for meeting those needs,
usually prison staff, is also a vital part of that endeavour. It is, after all, the duty of the authorities
to address the vulnerability inherent in deprivation of liberty, when people suddenly have
reduced access to family and community and become dependent on others for their most
basic needs. This is a challenging duty anywhere, but particularly in the countries where ICRC
is most often active in detention, those affected by war and other violence.

Since it was first published in 2002, A Human Rights Approach to Prison Management has
been a tool used by the ICRC in discussing with prison staff what it means in practice to treat
with humanity those accused or convicted under criminal law.

In 2009 a second edition of the Handbook reflected a welcome and growing trend of prisons
opening up to external monitoring by both international and national bodies. At the same
time, however, events in the external world meant that the book needed to re-emphasize

the centrality of the notion of dignity in all dealings with prisoners and to restate the absolute
prohibition of torture and ill treatment. The Handbook also featured new chapters devoted to
high security prisoners and foreign nationals, reflecting what was already then, and continues
now, to be a worrying growth in their numbers.

This third edition, to which the ICRC has gladly contributed from its experience in places of
detention worldwide, gives an opportunity to disseminate important messages contained in
the most recent international detention standards, the Nelson Mandela Rules and the Bangkok
Rules. Among the provisions particularly welcomed by the ICRC are those that expand

the data which must be recorded and acted upon in relation to each individual detainee.

For example, information that facilitates family contact and which enables timely access for
detainees to legal representation and the courts.

Also included in this new edition are a swathe of provisions in the Nelson Mandela Rules
concerning healthcare for prisoners. These emphasize firstly that this is a State responsibility.
They recall also the clinical independence of health staff working in prisons, the importance of
continuity in healthcare and of prompt access to healthcare in emergency, the need to obtain
the informed consent of the prisoner to treatment, and for up to date and confidential medical
records to be maintained and to accompany each prisoner on their journey. The particular
needs of women and girls, and others who experience particular vulnerabilities in detention are
acknowledged, as is the consideration that must be given to the best interests of the child in
decisions made when those on whom they depend are detained, in addition to when children
are detained in their own right.

The book reflects too the Rules’ clear definition of solitary confinement and the strict limitations
and control to be placed on this and other extreme forms of deprivation of liberty. Searches,
and in particular intimate body searches, are to be restricted. Access for the detainee to
effective reporting and complaints mechanisms is encouraged and the need for and nature of
effective inspections and investigations are clarified, particularly when torture is alleged. Also
spelt out is what is expected in the recruitment and training of prison staff at all levels.



The ICRC is well aware that implementing these and other relevant standards can sometimes
seem challenging to prison staff. They often face infrastructure that may impede rather than
facilitate their tasks, resources inadequate to the numbers of prisoners confined and lack of
clarity as to what is ultimately expected of them and the institution they serve.

We hope that this handbook, which explains what it means in practice to be guided by the
core principle of human dignity when working with prisoners, will be of encouragement to
prison staff who wish to deliver humane treatment and conditions. We hope too that it will
influence the many other actors who have the power and responsibility to bring about positive
and necessary change in prisons. The ICRC will continue to endeavour to support such efforts
wherever it can.

Dominik Stillhart
Director of Operations, International Committee of the Red Cross
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Who the
handbook
is for

A set of clear
principles

International
Standards

Introduction

This handbook is intended to assist everyone who has anything to do with prisons. Readers
are likely to include government ministers whose portfolio covers parliamentary accountability
for prisons, officials who work within Ministries of Justice and other ministries which have
oversight of prison issues, as well as intergovernmental agencies such as the United Nations,
the Organisation of American States, the African Union, the Council of Europe, the European
Union, the Organisation for Security and Co-operation in Europe and the World Health
Organisation. It will also be of interest to the many non governmental organisations and
groups from civil society which work in prisons. It should be made available where possible
to prisoners. But its primary audience is intended to be those who work directly with prisons
and prisoners. These include national and regional prison administrators. Above all, it is
intended for those who are actually employed in prisons and who deal with prisoners on a
day to day basis.

The topics covered in the handbook demonstrate the complexity of prison management
and the wide range of skills which are required from those whose task it is to direct prisons.
The issues covered show that there is a common set of factors which, when taken together,
constitute a model for good prison management. However, it is not sufficient to consider
these topics in a vacuum. It is also important that they should be grounded in a set of clear
principles. Since it is intended that this handbook should have application in every prison
system in the world it is essential that the set of principles which is to be used as a reference
point should be applicable in every country. They should not be based on a particular culture
or on the standards which are accepted in one country or region. The handbook meets this
requirement by taking as its starting point for each chapter the relevant international human
rights standards.

These standards have been agreed by the international community, usually through the United
Nations. The main human rights instruments, such as the International Covenant on Civil and
Political Rights and the International Covenant on Economic, Social and Cultural Rights, are
treaties which are legally binding on all states which have ratified or acceded to them. Most of
them contain references to the treatment of people who are deprived of their liberty.

In addition, there are a number of international instruments which deal specifically with
prisoners and conditions of detention. The more detailed standards which are set out in these
principles, minimum rules or guidelines provide a valuable complement to the broad principles
contained in the legal treaties. These include The United Nations Standard Minimum Rules

for the Treatment of Prisoners (the Nelson Mandela Rules) (2015), The Body of Principles

for the Protection of All Persons under Any Form of Detention or Imprisonment (1988), The
Basic Principles for the Treatment of Prisoners (1990), the Rules for the Treatment of Women
Prisoners and Non-Custodial Measures for Women Offenders (the Bangkok Rules) (2010)

and The Standard Minimum Rules for the Administration of Juvenile Justice (the Beijing Rules)
(1985). There are also a number of instruments which refer specifically to staff working with
people who have been deprived of their liberty. They include the Code of Conduct for Law
Enforcement Officials (1979), the Principles of Medical Ethics relevant to the Role of Health
Personnel, particularly Physicians, in the Protection of Prisoners and Detainees against Torture
and Other Cruel, Inhuman or Degrading Treatment or Punishment (1982) and the Basic
Principles on the Use of Force and Firearms (1990).

INTRODUCTION



Regional
Standards

International
monitors

Legitimacy

Practical
experience

These international standards are supplemented by a number of regional human rights
instruments. In Europe these are the Convention for the Protection of Human Rights and
Fundamental Freedoms (1953), the European Convention for the Prevention of Torture and
Inhuman or Degrading Treatment or Punishment (1989) and the European Prison Rules (1987
revised 2006). The American Convention on Human Rights entered into force in 1978, while
the African Charter on Human and Peoples’ Rights came into force in 1986.

Regional judicial bodies are a useful reference point for measuring the extent to which individual
states implement international standards. In the Americas this role is fulfilled by the Inter-
American Court of Human Rights, while in Europe a similar role is carried out by the European
Court of Human Rights.

Within the member states of the Council of Europe the observance of human rights standards
in places of detention is monitored by the Committee for the Prevention of Torture and
Inhuman or Degrading Treatment or Punishment, and over the years its reports have become
increasingly significant. In 1997 the African Commission on Human and People’s Rights
appointed a Special Rapporteur on Prison Conditions. In 2002 the United Nations adopted
the Optional Protocol to the Convention Against Torture. This entered into force in 2006 and
established a system of regular visits to places of detention by a sub committee appointed by
the UN Committee Against Torture, complemented by sustained regular visits conducted by
national independent inspection groups.

The legitimacy of this handbook on good prison management comes from its solid grounding
in these international human rights standards, which are recognised around the world.

Throughout the second half of the 20th century there was broad acceptance of the principle
that human rights were to be applied universally. This was a principle which had come, not
from theorists and academics, but from the horrors which were part of the Second World War.
Although on occasion there might be failures in practice to reach these standards, there was
an understanding that every attempt should be made to implement them without exception.
Prisoners were not to be excluded from these rights. Indeed, a number of them applied
specifically to those deprived of liberty.

In the early years of the 21st century there has been an attempt from some quarters to argue
that current threats to world peace and security are of such unparalleled severity that the
human rights standards which were developed in the course of the last 50 years of the 20th
century can no longer be regarded as universal; in particular, they cannot be applied to some
people who are in detention, charged with or even suspected of threats against national or
international security.

This is a serious misunderstanding and it is important to demonstrate that an observance of
universal human rights standards is more necessary than ever in an insecure and uncertain
world. It is necessary to protect those who, in whatever circumstances, are deprived of their
liberty; it is necessary as an ethical context for all of those whose task on behalf of society is
to deprive people of their liberty; and it is important as a reminder for everyone who lives in a
democratic society of what it is that provides the foundation of democracy and freedom.

It is not sufficient for those responsible for prisons to be aware of and to refer to these
international standards. If they are to implement the standards in their daily work, they must be
able to interpret them and to apply them in real working situations. This is what the handbook
sets out to help them to do. Its legitimacy in this respect comes from the practical experience
of those who have been involved in the writing of the handbook. The main author of the
handbook spent 24 years working as a prison director. During the drafting of the first edition

INTRODUCTION



considerable support was given by an international advisory group, all of whom had extensive
experience of working in prisons in different regions of the world. They were:

M Riazuddin Ahmed, Deputy Inspector General of Prisons, Hyderabad, India

Richard Kuuire, Director General, The Ghana Prisons Service

Julita Lemgruber, former Director General of Prisons for the State of Rio de Janeiro,
Brazil

Patrick McManus, former Director of Kansas Department of Corrections, United States
of America

Dmitry Pankratov, Deputy Head of Academy of Law and Management, Ministry of
Justice, Russian Federation

Human The handbook demonstrates in many chapters the importance of managing prisons within
I’/'Q/’)Z‘S are an  an ethical context which respects the humanity of everyone involved in a prison: prisoners,
/'ntegra / pa rt of prison staff and visitors. This ethical context needs to be universal in its application and this
. universality is provided by the international human rights instruments.
good prison

management There is also a more pragmatic justification for this approach to prison management: it works.
This approach does not represent a liberal or soft approach to prison management. The
members of the original handbook advisory group and others involved in writing this handbook
have worked in some of the most problematic prisons in the world. They were convinced that
this style of management is the most effective and safest way of managing prisons. Time and
again experience has shown that first line prison staff in different countries, from a variety of
cultures, respond positively to this approach. It relates the international standards to their daily
work in a manner which is immediately recognisable.

What this approach underlines is that the concept of human rights is not merely another
subject to be added to the training curriculum. Rather, it suffuses all aspects of good prison
management and is integral to it.

Additional In recent years there have been a number of useful publications which have dealt with some of
tools  theissues covered in this handbook. They include:

Making Standards Work, published by Penal Reform International, London, in 2001
(second edition)

Human Rights and Prisons: A Manual on Human Rights Training for Prison Officials,
published by the Office of the UN High Commissioner for Human Rights, New York and
Geneva, in 2005

Medical Investigation and Documentation of Torture: A Handbook for Health Professionals,
published by the Human Rights Centre, University of Essex, United Kingdom, in 2005
Guide to the Establishment and Designation of National Preventive Mechanisms,
published by the Association for the Prevention of Torture in 2006

Handbook on Prisoner File Management, published by the UN Office on Drugs and
Crime, New York, in 2008

Handbook on Prisoners with Special Needs, published by the UN Office on Drugs and
Crime, New York, in 2009

Optional Protocol to the United Nations Convention Against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment: A Manual for Prevention, published by
the Association for the Prevention of Torture, Geneva, and the Inter-American Institute of
Human Rights, San Jose, Costa Rica, in 2010 (revised edition)

Handbook for Prison Leaders: A Basic Training Tool and Curriculum for Prison Mangers
based on International Standards and Norms, published by the UN Office on Drugs and
Crime, New York, in 2010

INTRODUCTION
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The future

Note about
terminology

Handbook on the International Transfer of Sentenced Persons, published by the UN Office
on Drugs and Crime, New York, in 2012

Handbook on Strategies to Reduce Overcrowding in Prisons, published by the UN Office
on Drugs and Crime, New York, in 2013

United Nations Principles and Guidelines on Access to Legal Aid in Criminal Justice
Systems, published by the UN Office on Drugs and Crime, New York, in 2013

Water, Sanitation, Hygiene and Habitat in Prisons, published by the International
Committee of the Red Cross, Geneva, in 2013

Prisons and Health, published by the World Health Organisation, Copenhagen, in 2014
Handbook on Women and Imprisonment, published by the UN Office on Drugs and
Crime, New York, in 2014 (second edition)

The Torture Reporting Handbook, published by the University of Essex, United Kingdom,
in 2015 (second edition)

Handbook on the Management of High Risk Prisoners, published by the UN Office on
Drugs and Crime, New York, in 2016

Handbook on the Management of Violent Extremist Prisoners and the Prevention of
Radicalization to Violence in Prisons, published by the UN Office on Drugs and Crime,
New York, in 2016

Handbook on Anti-Corruption Measures in Prisons, published by the UN Office on Drugs
and Crime, New York, in 2017

Roadmap for the Development of Prison-based Rehabilitation Programmes, published by
the UN Office on Drugs and Crime, Vienna, in 2017

Assessing Compliance with the Nelson Mandela Rules: A Checklist for Internal Inspection
Mechanisms, published by the UN Office on Drugs and Crime, New York, in 2017
Introductory Handbook on the Prevention of Recidivism and the Social Reintegration of
Offenders, published by the UN Office on Drugs and Crime, New York, in 2018

While this handbook sets out to be comprehensive in the topics which it deals with, it is impossible
when dealing with such a complex subject to be exhaustive. There has had to be a selection in
identifying the key features for prison management. It is recognised that many issues which will
have to be faced in the prison setting are not dealt with in this handbook. ICPR welcomes reactions
from readers and recommendations about what might be added to any future edition.

Prisons

In some jurisdictions different terms are used to denote places of detention which hold people who
are awaiting trial, who have been convicted or who are subject to different conditions of security.

In the United States of America, for example, places which hold persons who are awaiting trial at
minor courts or who have been sentenced to short sentences are usually described as jails; those
holding convicted prisoners are often called correctional institutions. In the Russian Federation there
are only a handful of prisons, since this term denotes places of detention with the highest security.
Establishments for other convicted persons are usually described as penal colonies.

Prisoners

In some jurisdictions different words are used for various groups of people who are detained.
Those awaiting trial may be known as pre-trial, under-trial or remand and are often referred to
as detainees.

In this handbook the word ‘prison’ has been used for all places of detention and the word
‘prisoner’ has been used to describe all who are held in such places. The context in which
these words are used will be clear from the text.

INTRODUCTION
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The principles of good
prison management

The framework

Liber‘[y of the person is one of the most precious rights of all human beings. In certain
circumstances judicial authorities may decide that it is necessary to deprive some people
of that right for a period of time as a consequence of the actions of which they have been
convicted or of which they are accused. When this happens the persons concerned are
handed over by the judicial authority to the care of the prison administration. They are then
described as prisoners.

The essence of imprisonment is deprivation of liberty and the task of the prison authorities is to
ensure that this is implemented in a manner which is no more restrictive than is necessary. It is
not the function of the prison authority to impose additional deprivations on those in its care.

What the international instruments say
International Covenant on Civil and Political Rights, Article 10:

All persons deprived of their liberty shall be treated with humanity and with respect for
the inherent dignity of the human person.

Nelson Mandela Rules, Rule 1:

All prisoners shall be treated with respect due to their inherent dignity and value as human
beings. No prisoner shall be subjected to, and all prisoners shall be protected from, torture
and other cruel, inhuman or degrading treatment or punishment, for which no justification
may be invoked as justification. The safety and security of prisoners, staff, service providers
and visitors shall be ensured at all times.

Basic Principles for the Treatment of Prisoners, Principle 1:
All prisoners shall be treated with the respect due to their inherent dignity and value as

human beings.

Body of Principles for the Protection of All Persons under Any Form of Detention or
Imprisonment, Principle 1:

All persons under any form of detention or imprisonment shall be treated in a humane
manner and with respect for the inherent dignity of the human person.

The African Charter on Human and Peoples’ Rights, Article 5:
Every individual shall have the right to the respect of the dignity inherent in a human being
and to the recognition of his legal status.

American Convention on Human Rights, Article 5 (2):

All persons deprived of their liberty shall be treated with respect for the inherent dignity
of the human person.

THE PRINCIPLES OF GOOD PRISON MANAGEMENT



The ethical
basis of prison
management

The inherent
dignity of all
human beings

A clear
message to
staff

Which rights
are forfeited?

Putting it into practice

Prison management needs to operate within an ethical framework. Without a strong ethical
context, the situation where one group of people is given considerable power over another
can easily become an abuse of power. The ethical context is not just a matter of the behaviour
of individual staff towards prisoners. A sense of the ethical basis of imprisonment needs to
pervade the management process from the top down. An emphasis by the prison authorities
on correct processes, a demand for operational efficiency, pressure to meet management
targets without a prior consideration of ethical imperatives can lead to great inhumanity. A
concentration by the prison authorities on technical processes and procedures will lead staff
to forget that a prison is not the same as a factory which produces motor cars or washing
machines. The management of prisons is primarily about the management of human beings,
both staff and prisoners. This means that there are issues which go beyond effectiveness and
efficiency. When making decisions about the treatment of human beings there is a fundamental
consideration; the first question which must always be asked is “Is what we are doing right?”.

In democratic societies the law underpins and protects the fundamental values of society.
The most important of these is respect for the inherent dignity of all human beings, whatever
their personal or social status. One of the greatest tests of this respect for humanity lies in the
way in which a society treats those who have broken, or are accused of having broken, the
criminal law. These are people who may well have themselves shown a lack of respect for
the dignity and rights of others. Prison staff have a special role on behalf of the rest of society
in respecting their dignity, despite any crime which they may have committed. This principle
of respect for all human beings, whatever wrong they might have done, was articulated by a
famous former prisoner and ex-President of South Africa, Nelson Mandela:

‘ ‘ It is said that no one truly knows a nation until one has been inside the jails. A nation
should not be judged by how it treats its highest citizens, but its lowest ones.!

This is the basis for placing prison management, above all else, within an ethical framework.
This imperative must never be lost sight of by senior administrators, by prison management or
by first line prison staff. Without an ethical context, managerial efficiency in prisons can take a
path that leads ultimately to the barbarism of the concentration camp and the gulag.

This principle must be kept in mind at all times by those who are responsible for the
administration of prisons. Applying it in very difficult circumstances requires commitment. First
line prison staff will only be able to maintain this commitment if they get a clear and consistent
message from those in charge of the system that this is an imperative.

There has to be careful consideration of what rights are to be forfeited as a consequence of
the deprivation of liberty and what this forfeiture implies.

The following are examples of issues that need to be considered:

The right of freedom of movement (Universal Declaration of Human Rights, Article 13) is
obviously restricted by the nature of imprisonment, as is that of free association (UDHR,
Article 20). Even these rights are not completely removed since prisoners are rarely held
in total isolation and, if they are, there has to be very good and specific reason.

The right to family contact (UDHR, Article 12) is not taken away but its exercise may well
be restricted. A father, for example, does not have unrestricted access to his children,

nor they to him, in a prison setting. The ability to create and to maintain a family (UDHR,
Article 16) is another right which is dealt with in different ways in different jurisdictions. In
some countries prisoners are not allowed to have any intimate relations with partners or

THE PRINCIPLES OF GOOD PRISON MANAGEMENT
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spouses; in some they may have sexual relations under very limited conditions; in others
they are allowed to have virtually normal relations for specific periods of time. These
matters are dealt with in chapter 11 of this handbook.

The rights of mothers and children to family life require special consideration. Some of
the important issues arising in these contexts are dealt with in chapters 17 and 18 of
this handbook.

The right of everyone to take part in the government of his or her country directly or
through freely chosen representatives (UDHR, Article 21) may also be restricted by
imprisonment. Article 25 of the International Covenant on Civil and Political Rights
indicates that this right is to be exercised by voting in elections. In some jurisdictions
prisoners who have not yet been convicted are eligible to vote; in others all prisoners
may vote. In other countries, no-one who is in detention is allowed to vote in elections
and the prohibition on voting may even extend to those who have served their sentence
and left prison.

Men, women and children who are in prison are still human beings. Their humanity extends far
beyond the fact that they are prisoners. Equally, prison staff are human beings. The extent to
which these two groups recognise and observe their common humanity is the most important
measurement of a decent and humane prison. Where such recognition is lacking there will be a
real danger that human rights will be abused.

The proper behaviour of staff towards prisoners is the key lesson of this handbook. If staff

do not behave in a way which respects the prisoner as a person and which recognises the
inherent dignity of the person, then any regard to individual human rights becomes impossible.
Staff behaviour and the humane and dignified treatment of prisoners should underpin every
operational activity in a prison. This is not merely a question of human rights principles. In
operational terms it is also the most effective and efficient way in which to manage a prison. In
addition to being an abuse of human rights, a failure to observe this obligation can sometimes
have legal consequences for the prison administration.

What this approach means in practical terms is described in greater detail in the United
Nations Standard Minimum Rules for the Treatment of Prisoners. The original rules were
approved by the General Assembly of the United Nations in 1957. In 2015 the Rules were
updated and they are now known as the Nelson Mandela Rules. They are referred to
continuously in this handbook. The Rules deal with the essential features of daily life in prison.
While making clear that some aspects of the treatment of prisoners are non-negotiable and
reflect legal obligations, the text of the Rules also recognises that a variety of legal, social,
economic and geographical conditions prevail in the world. The document states that the
Rules are designed to ‘stimulate a constant endeavour to overcome practical difficulties in
the way of their application, in the knowledge that they represent, as a whole, the minimum
conditions which are accepted as suitable by the United Nations (Nelson Mandela Rules,
Preliminary Observation 2:1).

One fact is clear both from the Nelson Mandela Rules and from the principle enunciated in
Article 10 of the International Covenant on Civil and Political Rights, on which the Nelson
Mandela Rules are based. This is that the obligation to treat all prisoners at all times with
“humanity and with respect for the inherent dignity of the human person” is not derogable in
any circumstances, including conflict and post conflict situations.

THE PRINCIPLES OF GOOD PRISON MANAGEMENT



‘ ‘ Circumstances such as state of war, threat of war, internal political instability or
any other public emergency, shall not be invoked as a justification of torture, cruel,
inhuman or degrading treatment or punishment. Notions such as “necessity”,
“national emergency”, “public order”, and “ordre public” shall not be invoked as a
justification of torture, cruel, inhuman or degrading treatment or punishment.

African Commission on Human and Peoples’ Rights, Resolution on Guidelines
and Measures for the Prohibition and Prevention of Torture, Cruel, Inhuman or
Degrading Treatment or Punishment in Africa

(The Robben Island Guidelines), 2002

‘ ‘ Circumstances such as war, states of exception, emergency situations, internal
political instability, or other national or international emergencies may not be invoked
in order to evade the obligations imposed by international law to respect and ensure
the right to humane treatment of all persons deprived of liberty.

Inter-American Commission on Human Rights, Principles and Best Practices on
the Protection of Persons Deprived of Liberty in the Americas, Principle I, 2008

- THE PRINCIPLES OF GOOD PRISON MANAGEMENT
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The framework

Work in prison is a public service. Prison authorities should have accountability to an elected
legislature and the public should be regularly informed about the state and aspirations of the
prisons. Government ministers and senior administrators should make clear that they hold
prison staff in high regard for the work they do and the public should frequently be reminded
that prison work is an important public service.

‘ ‘ Developing civilian-run prisons linked to the national health and welfare systems,
and with strong local links to assist social reintegration and rehabilitation, can make
an important contribution to crime control and community peace and stability.?

Organisation for Economic Co-operation and Development, Development
Assistance Committee, Handbook on Supporting Security and Justice, 2007

In many countries there is little public knowledge about prisons, prison staff or their work.
Whilst society generally recognises the intrinsic worth, for example, of health workers and
teachers, prison staff do not attract similar public esteem. Government ministers and senior
prison administrators should consider arranging a programme of public education and
stimulate media interest to educate society about the important role which prison staff have in
safeguarding civil society.

When people think of prisons they tend to consider their physical aspect: walls, fences, a
building with locked doors and windows with bars. The reality is that the most important aspect
of a prison is the human dimension, since prisons are primarily concerned with people. The two
most important groups of people in a prison are the prisoners and the staff who look after them.
The key to a well managed prison is the nature of the relationship between these two groups.

Prisons cannot usually select their prisoners; they have to accept whoever is sent to them by
the court or the legal authority. They can, however, choose their staff. It is essential that the
staff should be carefully selected, properly trained, supervised and supported. Prison work is
demanding. It involves working with men and women who have been deprived of their liberty,
many of whom are likely to be mentally disturbed, suffer from addictions, have poor social and
educational skills and come from marginalised groups in society. Some will be a threat to the
public; some will be dangerous and aggressive; others will try very hard to escape. None of
them wants to be in prison. Each of them is an individual person.

The role of prison staff is:
to treat prisoners in a manner which is decent, humane and just
to ensure that all prisoners are safe
to make sure that dangerous prisoners do not escape
to make sure that there is good order and control in prisons

to provide prisoners with the opportunity to use their time in prison positively so that
they will be able to resettle into society when they are released
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It requires great skill and personal integrity to carry out this work in a professional manner. This
means first of all that men and women who are to work in prisons need to be carefully chosen
to make sure that they have the appropriate personal qualities and educational background.
They then need to be given proper training in the principles which should underlie their work
and in the human and technical skills which are required. Throughout their careers they should
be given the opportunity to develop and expand these skills and to keep up to date with the
latest thinking on prison issues.

Prison staff generally work in an enclosed and isolated environment which, over time,

can make them narrow and inflexible. The way they are trained and managed needs to be
designed to guard against this insularity. Staff need to remain sensitive to changes in the wider
society from which their prisoners come and to which they will return. This will be particularly
important where prisons are remotely sited and staff live in accommodation attached to the
prison.

Generally speaking prison staff are held in lower regard than other people who work in the
criminal justice field, such as the police. This is often reflected in the pay of prison staff, which
in many countries is very low. As a consequence it is often very difficult to recruit properly
qualified staff to work in prisons. In order to attract and to retain high quality personnel it

is essential that salaries should be set at a proper level and that the other conditions of
employment should be the same as in comparable work elsewhere in the public service.

First line prison staff need to understand that they are not merely guards, whose sole task is
to deprive people of their liberty. They are certainly not vigilantes, whose task is to inflict greater
punishment than that already imposed by the judicial authorities. Instead, they have to combine
a custodial role with an educational and reformative role. This requires great personal talent
and professional skill.

Working in prison requires a unique combination of personal qualities and technical skills.
Prison staff need personal qualities which enable them to deal with all prisoners including the
difficult and the dangerous in an even-handed, humane and just manner. This means that
there should be strict recruitment and selection processes so that only persons with the right
qualities are taken into the organisation. Only when these are in place will it be possible to
describe work in prisons as a profession.

In many countries it is very difficult to recruit anyone to work in a prison. As a result, the

only people who will work there are those who cannot find any other means of employment.
Sometimes they will come to work in the prison service as an alternative to carrying out
obligatory military service and will leave as soon as they can. Since they are also badly trained
and poorly paid, it is predictable that they have little professional pride in their work, that they
are vulnerable to temptations to become involved in corrupt practices and that they have no
sense of carrying out a worthwhile public service.

To instil into staff such as these a sense of vision or a belief that what they do is of value is a
huge task for those who are in charge of a prison system. It cannot be done in a haphazard
manner, nor will it come about by accident. It can only be achieved if there is a coherent
strategy based on the premise that good staff who are publicly valued are the key to a good
prison system.
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Those with responsibility for prisons and prison systems should look beyond technical and
managerial considerations. They also have to be leaders who are capable of enthusing the staff
for whom they are responsible with a sense of value in the way they carry out their difficult daily
tasks. They need to be men and women who have a clear vision and a determination to maintain
the highest standards in the difficult work of prison management. They need to reassure staff
constantly that the work they do is important for society and is highly valued by it.

What the international instruments say

Nelson Mandela Rules, Rule 74 (2):

The prison administration shall constantly seek to awaken and maintain in the minds both
of the personnel and of the public the conviction that this work is a social service of great
importance, and to this end all appropriate means of informing the public should be used.
Nelson Mandela Rules, Rule 77:
All prison staff shall at all times so conduct themselves and perform their duties as to
influence the prisoners for good by their example and to command their respect.
Basic Principles for the Treatment of Prisoners, Principle 4:

The responsibility of prisons for the custody of prisoners and for the protection of society
against crime shall be discharged in keeping with a State’s other social objectives and
its fundamental responsibilities for promoting the well-being and development of all
members of society.

Code of Conduct for Law Enforcement Officials, Article 2:

In the performance of their duty, law enforcement officials shall respect and protect human
dignity and maintain and uphold the human rights of all persons.

Putting it into practice

In order to ensure that these values are properly understood and implemented by staff it is
important that a prison administration sets out its statement of purpose clearly. Such a statement
will be based on international instruments and standards and will be clearly communicated to
all who are involved in the work of prisons. The website of the Uganda Prisons Service gives an
example of such a statement. It sets out a clear Mission Statement for the service and identifies
the core values that underpin its work. Amongst those values is an acknowledgement of the
fundamental importance of an effective system for recruiting and training staff.
‘ ‘ Vision and Mission

Vision

A centre of excellence in providing human rights based correctional services in Africa.

Mission

To provide safe, secure, and humane custody of offenders while placing human
rights at the centre of their correctional programmes.

Core Values
1. Justice as the core value.

2. Fundamental to an effective Correctional and Justice System is a firm commitment
to the belief that offenders are responsible for their own behaviour and have the
potential to live as law-abiding citizens.
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‘ ‘ 3. The majority of offenders can be dealt with effectively in the community by

means of non-custodial correctional programs; imprisonment should be used
with restraint.

4. In the interest of public protection, decisions about offenders must be based on
informed risk assessment and risk management.

5. Effective corrections is dependent on close co-operation with criminal justice
partners and the community in order to contribute to a more just, humane and
safe society.

6. Carefully recruited, properly trained and well-informed staff members are essential
to an effective correctional system.

7. The public has a right to know what is done in prisons and should be given the
opportunity to participate in the criminal justice system.

8. The effectiveness of corrections depends on the degree to which correctional
systems are capable of responding to change and shaping the future.

9. Remand prisoners are presumed to be innocent and shall be treated as such.
They shall be kept separate from convicted prisoners.

10.Men and women shall as far as possible be detained in separate institutions. In
an institution, which receives both men and women, the whole of the premises
allocated to women shall be entirely separate.

11.Imprisonment shall always be regarded as a means of last resort, following unlawful
behaviour.?

From Uganda Prisons Service website

No matter how good the statement of values may be, it can only be effective if it is clearly
communicated to all staff through the example and leadership of the prison administration.

It is also important that the public and the media should be aware of the values within which
its prisons operate. If the role of the prison in a civil society is properly understood, it is more
likely that the public will appreciate efforts made by the prison authorities to implement good
practice. In order that this should happen, it is important that senior prison staff should develop
good relations with their local public and media. It is wrong that the public should only hear
about prisons when things go wrong; they should also be informed about the daily realities

of prison life. Prison administrations should encourage prison directors to meet regularly with
groups in civil society, including non-governmental organisations, and where appropriate to
invite them into the prison.

‘ ‘ New York, NY —Mayors, Chamber of Commerce leaders, public school teachers,

physicians, prosecutors, faith leaders, and other community members will visit
prisons and jails in 17 geographically and politically diverse states, from Nebraska
and Michigan, to New Jersey, North Carolina, and Ohio. It’s all part of National
Prison Visiting Week, led by the Vera Institute of Justice. The effort aims to increase
the understanding of incarceration and conditions of confinement, encourage
transparency of facilities, and foster public engagement around criminal justice
reform.*

Vera Institute of Justice Press Release,
November 11 2016
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Just like schools and hospitals, prisons are institutions which should be run by the civil power
with the objective of contributing to the public good. The state has a duty to protect society
against crime, while at the same time promoting the well-being of all members of society. The
proper management of prisons is an important contribution to those duties.

A civilian service

|mprisonment is part of the criminal justice process and in democratic societies people are
sent to prison by independent judges appointed by the civil power. The prison system should
also be under the control of the civil rather than the military power. The administration of
prisons should not be directly in the hands of the army or other military power. There are,
however, a number of countries where the head of the prison administration is a serving
member of the armed forces who has been seconded or sent for a limited time to the prison
administration to carry out that role. Where this is the case, the government should make clear
that this person is acting in a civilian capacity as head of the prison administration.

‘ ‘ In states with a military government, prisons may be under the control of the military.
In states with a history of military dictatorship, one legacy may be prisons run
on militarised lines — with prison staff having military ranks and imposing military
discipline. Where reform of the defence forces is under way, disentangling the military
from the civilian prison system should be part of the reform.®

Organisation for Economic Co-operation and Development, Development
Assistance Committee, Handbook on Supporting Security and Justice, 2007

In terms of separation of functions, it is important that there should be a clear organisational
separation between the police and the prison administrations. The police are generally
responsible for investigating crime and arresting criminals. Once a person has been detained
or arrested, he or she should as soon as possible appear before a judicial authority and should
thereafter be remanded into prison service custody. In many countries the administration of the
police comes under the Ministry of the Interior while the administration of prisons comes under
the Ministry of Justice. This is one way of ensuring the separation of powers and of underlining
the close link that should exist between the judicial authority and the prison system.

‘ ‘ Personnel of places of deprivation of liberty

The personnel shall comprise suitable employees and officers, of both sexes,
preferably with civil service and civilian status. As a general rule, members of the
Police or Armed forces shall be prohibited from exercising direct custody of persons
deprived of liberty, unless it is a police or military institution.

Inter-American Commission on Human Rights, Principles and Best Practices on
the Protection of Persons Deprived of Liberty in the Americas, Principle XX, 2008

What the international instruments say

Nelson Mandela Rules, Rule 74 (3)

To secure the foregoing ends, personnel shall be appointed on a full-time basis as
professional prison staff and have civil service status with security of tenure subject only
to good conduct, efficiency and physical fitness. Salaries shall be adequate to attract and
retain suitable men and women; employment benefits and conditions of service shall be
favourable in view of the exacting nature of the work.
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Putting it into practice

In democratic countries prison administrations are generally public authorities which normally
come under the control of a government ministry. In some countries, such as Brazil, India or
Germany, this ministry is within a state or regional government. In most countries the prison
system is organised nationally and is responsible to a department of the central government.
In others, such as the United States and Canada, there is a combination of both models. It
has become increasingly common that the responsible government department should be the
Ministry of Justice, where one exists.

Placing prison administration within the Ministry of Justice emphasises the close link between
the judicial process and the detention of citizens. It also separates the work of the police from
that of the prison system. This is important since the investigation process should be separate
from pre-trial detention so that suspects are not put under duress.

Another reason for encouraging this transfer is the fact that the police in many of these
countries are in effect military units, carrying army ranks, organised on a military basis and
liable to be called on by the government when necessary to act as a military force. This does
not sit easily with the requirement that prison personnel should have civil service status.

‘ ‘ The transfer of responsibility to the Ministry of Justice in Russia “was one of the
most significant steps aimed at ensuring more reliable guarantees for compliance
with norms of legality and with human rights. The Ministry of Justice is more free to
act in this respect, since it is not burdened with the legacy of the past and has not
been associated with bringing psychological pressure to bear on those who have
violated the law and are serving custodial sentences.” ©

Yuri Kalinin, Deputy Minister of Justice in the Russian Federation,
The Russian penal system: past, present and future, 2002

It has to be recognised that such a transfer of responsibility within the government can have
severe consequences for staff in countries where the military have special arrangements

for salary and for other conditions of employment, such as free access to health care for
themselves and their families, free travel, subsidised housing and holiday arrangements. These
issues are dealt with later in this chapter.

There is another reason why prisons should be administered by a civilian authority. Virtually

all prisoners will one day return to life in civil society. If they are to live within the law it will be
important that they have somewhere to live, that they have the opportunity of employment and
that they have a proper social support structure. It is very important, therefore, that the prison
administration should have close links with other public service agencies, such as the social
welfare and health authorities. This is more likely to happen if the prison administration itself is a
civil organisation and not a military one.

At the same time, it should be understood that although prison staff should have civilian
status the prison system itself will usually remain a disciplined and hierarchical organisation.
Prisons are not democracies. In order to function properly there has to be a clearly recognised
chain of command. This is true of most large organisations. It is especially true in the prison
setting where there has always to be an awareness, even in the best managed prisons, of the
possibility of unrest and disorder. It is quite feasible to have a system which is civilian in status
yet well disciplined. As will be discussed in chapter 7 of this handbook, it is in the interests of
everyone concerned, staff and prisoners, that prisons should be well-ordered institutions. This
is much more likely to happen if they are organised in a disciplined manner.

PRISON STAFF AND THE ADMINISTRATION OF PRISONS



Prison management

Prison management is above all else about the management of people, primarily the prisoners
and the staff. The individual who is in charge of a prison, described in various jurisdictions

as the director, governor, inspector or superintendent, is the key person in setting the tone
throughout the whole prison, and more fundamentally his or her method of directing can
determine whether or not the prison is a place of decency, humanity and justice.

In many countries there is little concept of prison management as a profession or even a skill
which requires specific training and development. A newly appointed prison director may
have had previous general legal, administrative or military training or will be expected simply to
possess intuitively the specific skills which are required to manage a prison. This is surprising
given the complex nature of many prisons. Large prisons, such as Tihar in New Delhi and the
Rikers Island complex in New York, can hold between 10,000 and 17,000 prisoners, while the
smallest may hold no more than a dozen or so prisoners. Managing them requires a defined
set of skills, some of which are common to general management and some of which are
peculiar to prisons.

The use that a country makes of imprisonment is likely to affect the internal management

of prisons. When prisons are overcrowded and under-resourced management may well be
restricted to providing the basic necessities of life for those who are under their care. Simply
ensuring that prisoners have sufficient food and clean water, have a bed to sleep on and
access to fresh air may become a full time task in some prison administrations.

In other jurisdictions it may be possible to set much higher targets. This may involve doing
everything possible to ensure that the damage done to individuals who are imprisoned is kept
to a minimum by maintaining family ties and community links. It may also mean encouraging
prisoners to face up to the offences which led to their prison sentence and attempting to
enhance their personal, social and work skills. All of these activities will be undertaken with the
intention of helping prisoners to live law-abiding lives after they are released.

What the international instruments say

Nelson Mandela Rules, Rule 79:

1. The prison director should be adequately qualified for his or her task by character,
administrative ability, suitable training and experience.

2. The prison director shall devote his or her entire working time to official duties and
shall not be appointed on a part-time basis. He or she shall reside on the premises of
the prison or in its immediate vicinity.

3. When two or more prisons are under the authority of one director, he or she shall visit
each of them at frequent intervals. A responsible resident official shall be in charge of
each of these prisons.

Putting it into practice

Prison management needs to take account of the political and cultural environment which
surrounds it. This has been particularly true in the climate of radical change which has existed
in so many parts of the world over the last twenty five or so years. This implies that good prison
management needs to be dynamic rather than static and that any process of improvement has
to be a continuous one.
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Those with responsibility for prisons and prison systems need to look beyond technical and
managerial considerations. They also have to be leaders who are capable of enthusing the
staff for whom they are responsible with a sense of value in the way they carry out their difficult
daily tasks. They need to be men and women who have a clear vision and a determination to
maintain the highest standards in the difficult work of prison management.

Staff recruitment

Ensuring high standards

High personal and professional standards should be expected of all prison staff but especially
of those who are going to work directly with prisoners in any capacity. These include first

line uniformed staff or guards as well as professional staff such as teachers and instructors.
The staff who come into contact with prisoners every day need to be chosen with special
care. So recruitment is very important. The prison administration should have a clear policy

to encourage suitable individuals to apply to work in prisons. If the prison service has already
established its values and the ethical context within which it is to operate, it is important that
these should be clearly articulated in any recruiting material or process. This should make
clear to anyone who wishes to apply for such work what will be expected of him or her in
terms of behaviour and attitude. It will also make clear that anyone with unacceptable personal
standards, say in respect of the treatment of racial minorities or towards women or foreigners,
need not apply for work in the prison system.

‘ ‘ We run an organisation where respect for inmates and clients is fundamental to all
that we do and not subject to compromises. It is imprinted throughout the entire
organisation and it is non-negotiable. Positive and reinforcing interaction with the
inmates is vital. We don’t ask for the impossible of our staff. No one can like everyone
all the time. That is not the point. But staff must be equipped with a mind-set which
is firm and open - enforcing but at the same time understanding.’

Nils Oberg, Director General of the Swedish Prison and Probation service
in The Telegraph, 27 November 2014

Even when such a policy is in place to ensure applicants understand the nature of the work

in prisons, not all those who apply will be suitable. There has to be a clear set of procedures

to ensure that only those applicants who are suitable are in fact selected to join the prison
system. In the first place these procedures should be able to test the integrity and humanity of
the applicants and how they are likely to respond in the difficult situations which they may well
face in the course of their daily work. This part of the procedure is the most important since

it covers qualities that are an essential requirement for prison work. Only when the applicants
have shown that they meet these requirements should the procedures go on to test such
matters as the educational standards of the applicants, their physical capabilities, their previous
work records and their potential to learn new skills.

There should be no discrimination in the selection of staff. This means that women should
have the same opportunities as men to work in prisons and should be paid the same salaries,
given the same training and have the same opportunities for promotion. The vast majority of
prisoners are men and traditionally in many countries work in prisons has been regarded as a
male preserve. There is no reason why this should be so.

In some prisons a substantial number of prisoners come from minority racial or ethnic groups.
This strengthens the argument that prison administrations should make an effort to recruit
sufficient proportions of staff from similar backgrounds.
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What the international instruments say

Convention on the Elimination of All Forms of Discrimination Against Women, Article 2:

States Parties condemn the discrimination against women in all its forms, agree to pursue
by all appropriate means and without delay a policy of eliminating discrimination against
women and to this end, undertake:
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To embody the principle of equality of men and women in their national constitutions
and other appropriate legislation if not yet incorporated therein and to ensure, through
law and other appropriate means, the practical realisation of this principle;

To adopt appropriate legislative and other measures, including sanctions where
appropriate, prohibiting all discrimination against women;

To establish legal protection of the rights of women on an equal basis with men and to
ensure through competent national tribunals and other public institutions the effective
protection of women against any act of discrimination;

To refrain from engaging in any act or practice of discrimination against women and to
ensure that public authorities and institutions shall act in conformity with this obligation;

To take all appropriate measures to eliminate discrimination against women by any
person, organisation or enterprise;

To take all appropriate measures, including legislation, to modify or abolish existing
laws, regulations, customs and practices which constitute discrimination against
women;

To repeal all national penal provisions which constitute discrimination against women.

Nelson Mandela Rules, Rule 74:

1.

The prison administration shall provide for the careful selection of every grade of the
personnel, since it is on their integrity, humanity, professional capacity and personal
suitability for the work that the proper administration of prisons depends.

To secure the foregoing ends, personnel shall be appointed on a full-time basis as
professional prison staff and have civil service status with security of tenure subject
only to good conduct, efficiency and physical fitness. Salaries shall be adequate to
attract and retain suitable men and women; employment benefits and conditions of
service shall be favourable in view of the exacting nature of the work.

Nelson Mandela Rules, Rule 78:

1.

So far as possible, the personnel shall include a sufficient number of specialists such
as psychiatrists, psychologists, social workers, teachers and trade instructors.

The services of social workers, teachers and trade instructors shall be secured on a
permanent basis, without thereby excluding part-time or voluntary workers.

Code of Conduct for Law Enforcement Officials, Article 18:

Governments and law enforcement agencies shall ensure that all law enforcement
agencies are selected by proper screening procedures, have appropriate moral,
psychological and physical qualities for the effective exercise of their functions and receive
continuous and thorough professional training. Their continued fitness to perform these
functions should be subject to periodic review.

Putting it into practice

Many prison administrations have great difficulty in recruiting staff of a high quality. There can
be a variety of reasons for this. It may be due to low levels of salary. It may be because the
standing of prison work in the local community is very low. It may be because of competition
from other law enforcement agencies such as the police. Whatever the reason, prison
administrations may have to pursue an active recruitment policy instead of simply waiting for
potential recruits to come to them.
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The need for an active recruitment policy gives additional support to the argument set

out earlier in this chapter for a programme of public education about what goes on inside
prisons. This will help to counter false assumptions and may stir interest among the public

in general and potential recruits in particular. If members of civil society are ignorant about

the reality of prison life it will be unlikely that any of them will consider the possibility of

joining the prison system. This public education can be carried out in a variety of ways. It

may involve encouraging responsible members of the community to visit prisons to see for
themselves what they are like. It may include regular contact with the media so that they can
be encouraged to publish a wide range of information rather than merely report critically when
things have gone wrong.

The prison administration should also target specific bodies which might supply recruits to the
prison system. These might be educational institutions, such as colleges and universities, or
they might be community groups. They should be given specific information about the role of
staff, about what kind of people might like to work in the prison system and the fact that this is
a worthwhile career in the public service.

Particular attention needs to be paid to the recruitment of specialist staff. These are likely

to be individuals who are already trained in a specific profession. They will include teachers,
instructors and health care staff. In some prisons there will also be a need for psychiatrists and
psychologists. It should not be assumed that people who have had a professional training, say
as teachers, will automatically be suitable to work in a prison environment. They also need to
be selected carefully and there needs to be clarity about the role they are expected to carry out
in the organisation.

Experience in a number of countries has shown that women can carry out the normal
duties of a prison officer just as well as men. Indeed, in situations of possible confrontation
the presence of women staff can often defuse potentially volatile incidents. There are a few
situations, such as supervision of sanitary areas and carrying out personal body searches, in
which the member of staff involved should be of the same gender as the prisoner. Apart from
these situations, women prison staff can be assigned to all duties.

Staff training

Once staff have been properly recruited and selected they need to be given appropriate
training. Most new staff will have little or no experience or knowledge of the prison world. The
first requirement is to reinforce for all of them an appreciation of the ethical context within which
prisons must be administered, as described earlier in this chapter. It must be made clear that
all the technical skills which will subsequently be taught are underpinned by a belief in the
dignity and humanity of everyone involved in prisons. These include all prisoners, whoever
they may be and whatever crimes they may have been convicted of, and all staff and visitors.
Staff need to be taught the basic skills which are required to deal with other human beings,
some of whom may be very awkward and difficult, in a decent and humane manner. This is not
simply a matter of theory. It is a crucial first step towards the technical training which will follow.
Sometimes even in the most developed prison system there remains a lack of understanding
about what it is that staff are being trained for. There is an absence of appreciation about the
main features which are at the basis of good prison work.

PRISON STAFF AND THE ADMINISTRATION OF PRISONS



Technical
training

The prevention
of disorder

Continuing
training

In 2012 the Committee of Ministers of the Council of Europe approved a Code of Ethics for
Prison Staff.

‘ ‘ The Committee of Ministers:

Considering the need to recommend common European principles and guidelines
for the overall objectives, performance and accountability of prison staff to safeguard
security and the rights of individuals in democratic societies governed by the rule of law;

Recommends that the governments of member States be guided in their internal
legislation, practice and codes of conduct for prison staff by the principles set out
in the text of a model European Code of Ethics for Prison Staff, appended to the
present recommendation, which should be read in conjunction with the European
Prison Rules;

Further recommends that governments of member States give the widest possible
circulation to this text and codes of ethics based upon it, and oversee their
implementation by appropriate bodies.?

Recommendation CM/Rec(2012)5 of the Committee of Ministers to
member States on the European Code of Ethics for Prison Staff

Staff should then be given the necessary technical training. They need to be aware of security
requirements. This involves learning all about the use of security technology: keys, locks,
surveillance equipment. They need to learn how to keep proper records and what sort of
reports need to be written. Above all, they need to understand the importance of their direct
dealings with prisoners. The security of the lock and the key must be supplemented by the
kind of security that comes from knowing who their prisoners are and how they are likely to
behave. These are the issues of dynamic security referred to in chapter 7 of this handbook.

As far as keeping good order is concerned, new prison staff need to learn that prevention of
disorder is always better than having to deal with it after it has occurred. Disorder extends from
incidents involving a single prisoner to mass insurrection and riot. It is very rare that disorder
erupts spontaneously. There are usually many warning signs that trouble is brewing. A properly
trained member of staff will recognise these warning signs and will act to divert trouble. This is
a skill which can be taught.

The appropriate training of staff is a requirement which continues from the moment of first
recruitment to that of final retirement. There should be a regular series of opportunities for
continuing development for staff of all ages and all ranks. This will help to make staff aware of
the latest techniques. It will also provide training in specific skills for staff who work in specialist
areas and opportunities for more senior staff to develop their management skills.

What the international instruments say

Nelson Mandela Rules, Rule 75:

1. All prison staff shall possess an adequate standard of education and shall be given the
ability and means to carry out their duties in a professional manner.

2. Before entering on duty, all prison staff shall be provided with training tailored to
their general and specific duties, which shall be reflective of contemporary evidence-
based best practice in penal sciences. Only those candidates who successfully pass
the theoretical and practical tests at the end of such training shall be allowed to enter
the prison service.

3. The prison administration shall ensure the continuous provision of in service training
courses with a view to maintaining and improving the knowledge and professional
capacity of its personnel, after entering on duty and during their career.
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Nelson Mandela Rules, Rule 75:

1. Training referred to in paragraph 2 of rule 75 shall include, at a minimum, training on:
(a) Relevant national legislation, regulations and policies, as well as applicable
international and regional instruments, the provisions of which must guide the

work and interactions of prison staff with inmates;

(b) Rights and duties of prison staff in the exercise of their functions, including
respecting the human dignity of all prisoners and the prohibition of certain
conduct, in particular torture and other cruel, inhuman or degrading treatment
or punishment;

(c) Security and safety, including the concept of dynamic security, the use of force
and instruments of restraint, and the management of violent offenders, with due
consideration of preventive and defusing techniques, such as negotiation and
mediation;

(d) First aid, the psychosocial needs of prisoners and the corresponding dynamics
in prison settings, as well as social care and assistance, including early detection
of mental health issues.

2. Prison staff who are in charge of working with certain categories of prisoners, or who
are assigned other specialized functions, shall receive training that has a corresponding

focus.

Nelson Mandela Rules, Rule 80:

1. The prisondirector, his or her deputy, and the majority of other prison staff shall be able
to speak the language of the greatest number of prisoners, or a language understood
by the greatest number of them.

2. Whenever necessary, the services of a competent interpreter shall be used.

Nelson Mandela Rules, Rule 81:

1. Inaprisonfor both men and women, the part of the prison set aside for women shall be
under the authority of a responsible woman staff member who shall have the custody
of the keys of all that part of the prison.

2. No male staff member shall enter the part of the prison set aside for women unless
accompanied by a woman staff member.

3. Women prisoners shall be attended and supervised only by women staff members. This
does not, however, preclude male staff members, particularly doctors and teachers,
from carrying out their professional duties in prisons or parts of prisons set aside for
women.

Nelson Mandela Rules, Rule 82:

1. Prison staff shall not, in their relations with the prisoners, use force except in self-
defence or in cases of attempted escape, or active or passive physical resistance to
an order based on law or regulations. Prison staff who have recourse to force must
use no more than is strictly necessary and must report the incident immediately to the
prison director.

2. Prisonstaff shall be given special physical training to enable them to restrain aggressive
prisoners.

3. Exceptin special circumstances, prison staff performing duties which bring them into
direct contact with prisoners should not be armed. Furthermore, prison staff should in
no circumstances be provided with arms unless they have been trained in their use.

Code of Conduct for Law Enforcement Officials, Article 3:
Law enforcement officials may use force only when strictly necessary and to the extent
required for the performance of their duty.

Code of Conduct for Law Enforcement Officials, Article 4:

Matters of a confidential nature in the possession of law enforcement officials shall be
kept confidential, unless the performance of duty or the needs of justice strictly require
otherwise.
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Code of Conduct for Law Enforcement Officials, Article 5:

No law enforcement official may inflict, instigate or tolerate any act of torture or other cruel,
inhuman or degrading treatment or punishment, nor may any law enforcement official
invoke superior orders or exceptional circumstances such as a state of war or a threat of
war, a threat to national security, internal political instability or any other public emergency
as a justification for torture or other cruel, inhuman or degrading treatment or punishment.

Code of Conduct for Law Enforcement Officials, Article 6:

Law enforcement officials shall ensure the full protection of the health of persons in their
custody and, in particular, shall take immediate action to secure medical attention whenever
required.

Code of Conduct for Law Enforcement Officials, Article 7:

Law enforcement officials shall respect the law and the present Code. They shall also, to
the best of their capability, prevent and vigorously oppose any violations of them.

Basic Principles on the Use of Force and Firearms by Law Enforcement Officials, Principle 4:

Law enforcement officials, in carrying out their duty, shall, as far as possible, apply non-
violent means before resorting to the use of force and firearms. They may use force and
firearms only if other means remain ineffective or without any promise of achieving the
intended result.

Basic Principles on the Use of Force and Firearms by Law Enforcement Officials, Principle 9:

Law enforcement officials shall not use firearms against persons except in self-defence
or defence of others against the imminent threat of death or serious injury, to prevent
the perpetration of a particularly serious crime involving grave threat to life, to arrest a
person presenting such a danger and resisting their authority, or to prevent his or her
escape, and only when less extreme means are insufficient to achieve these objectives. In
any event, intentional lethal use of firearms may only be made when strictly unavoidable
in order to protect life.

Basic Principles on the Use of Force and Firearms by Law Enforcement Officials, Principle 15:

Law enforcement officials, in their relations with people in custody or detention, shall not
use force, except when strictly necessary for the maintenance of security and order within
the institution, or when personal security is threatened.

Basic Principles on the Use of Force and Firearms by Law Enforcement Officials, Principle 16:

Law enforcement officials, in their relations with persons in custody or detention, shall not
use firearms, except in self defence or in the defence of others against the immediate threat
of death or serious injury, or when strictly necessary to prevent the escape of a person in
custody or detention presenting the danger referred to in principle 9.

Principles of Medical Ethics Relevant to the Role of Health Personnel, particularly Physicians,
in the Protection of Prisoners and Detainees against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment, Principle 1:
Health personnel, particularly physicians, charged with the medical care of prisoners and
detainees have a duty to provide them with protection of their physical and mental health

and treatment of disease of the same quality and standard as is afforded to those who are
not imprisoned or detained.
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Declaration on the Elimination of Discrimination against WWomen, Article 10:

1.

All appropriate measures shall be taken to ensure to women, married or unmarried,

equal rights with men in the field of economic and social life, and in particular:

(@) The right, without discrimination on grounds of marital status or any other
grounds, to receive vocational training, to work, to free choice of profession and
employment, and to professional and vocational advancement:

(b) The right to equal remuneration with men and to equality of treatment in respect
of work of equal value;

(c) The right to leave with pay, retirement privileges and provision for security in
respect of unemployment, sickness, old age or other incapacity to work;

(d) The right to receive family allowances on equal terms with men.

In order to prevent discrimination against women on account of marriage or maternity
and to ensure their effective right to work, measures shall be taken to prevent their
dismissal in the event of marriage or maternity and to provide paid maternity leave,
with the guarantee of returning to former employment, and to provide the necessary
social services, including child care facilities.

United Nations Rules for the Treatment of Women Prisoners and Non-custodial Measures for
Women Offenders (Bangkok Rules), Rule 33:

1.

All staff assigned to work with women prisoners shall receive training relating to the
gender-specific needs and human rights of women prisoners.

Basic training shall be provided for prison staff working in women'’s prisons on the
main issues relating to women’s health, in addition to first aid and basic medicine.

Where children are allowed to stay with their mothers in prison, awareness-raising
on child development and basic training on the health care of children shall also be
provided to prison staff, in order for them to respond appropriately in times of need
and emergencies.

United Nations Rules for the Treatment of Women Prisoners and Non-custodial Measures for
Women Offenders (Bangkok Rules), Rule 34:

Capacity-building programmes on HIV shall be included as part of the regular training
curricula of prison staff. In addition to HIV/AIDS prevention, treatment, care and support,
issues such as gender and human rights, with a particular focus on their link to HIV, stigma
and discrimination, shall also be part of the curriculum.

United Nations Rules for the Treatment of Women Prisoners and Non-custodial Measures for
Women Offenders (Bangkok Rules), Rule 35:

Prison staff shall be trained to detect mental health-care needs and risk of self-harm and
suicide among women prisoners and to offer assistance by providing support and referring
such cases to specialists.

Rules for the Protection of Juveniles Deprived of their Liberty, Rule 82:

The administration should provide for the careful selection and recruitment of every grade
and type of personnel, since the proper management of detention facilities depends on
their integrity, humanity, ability and professional capacity to deal with juveniles, as well
as personal suitability for the work.

Rules for the Protection of Juveniles Deprived of their Liberty, Rule 85:

The personnel should receive such training as will enable them to carry out their
responsibilities effectively, in particular training in child psychology, child welfare and
international standards and norms of human rights and the rights of the child, including
the present rules.
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Standard Minimum Rules for the Administration of Juvenile Justice (Beijing Rules), Rule 22:

1. Professional education, in-service training, refresher courses and other appropriate
modes of instruction shall be utilised to establish and maintain the necessary
professional competence of all personnel dealing with juvenile cases.

2. Juvenile justice personnel shall reflect the diversity of juveniles who come into contact
with the juvenile justice system. Efforts shall be made to ensure the fair representation
of women and minorities in juvenile justice agencies.

Putting it into practice

The standard and length of the training given to new recruits to prison work varies enormously
from country to country. The most basic arrangement is that in which new staff are expected to
learn purely by working alongside experienced staff. They are given only the most rudimentary
advice before being handed a set of security keys and left to get on with their tasks. This is a
very dangerous practice. At best, it means that new staff will not understand what their work
really involves and will learn habits from older staff which do not represent best practice. At
worst, it means that the new staff will be vulnerable to pressure from powerful prisoners who
will take advantage of their vulnerability and will have power over them in a way which will
weaken security and good order.

In some countries new recruits are sent for a few weeks to a training school or college where they
learn the rudiments of their work before taking up their duties in prison. In other countries first

line staff undertake up to two years’ training before beginning work as qualified prison officers.
Prison systems in a number of countries require new staff to undertake a mixture of classroom
and practical training. In Norway all newly recruited prison officers undertake a two year course of
education in the Staff Academy. During this period they receive full pay and they are required to
give a commitment to stay in the service for a fixed period on successful completion of training.
The course covers psychology, criminology, human rights and ethics as well as security and
operational issues. In year one the first semester is spent in the Academy, as is the final semester
in year two. The two intervening semesters are spent in a selected prison under close tutorial
supervision. A third training year is spent in an allocated prison under supervision.

However it is achieved, all new prison staff should be given a clear set of principles about what
their work involves and sufficient technical knowledge to carry out their basic work before they
enter a prison. They should then work alongside experienced staff who have been identified
by management as most likely to give the new members of staff the best example and instil in
them a confidence in their work.

‘ ‘ The personnel of places of deprivation of liberty shall receive initial instruction and periodic
specialized training, with an emphasis on the social nature of their work. Such instruction
and training shall include, at least, education on human rights; on the rights, duties, and
prohibitions in the exercise of their functions; and on national and international principles
and rules regarding the use of force, firearms, and physical restraint.

Inter-American Commission on Human Rights, Principles and Best Practices on
the Protection of Persons Deprived of Liberty in the Americas, Principle XX, 2008

Senior prison staff need to have a more sophisticated form of training. This is true whether
they are recruited directly at that level or whether they graduate through the ranks of more
junior staff. It cannot be assumed that experience alone equips people for the higher levels of
prison management. Even staff who have worked in prisons for many years at a junior level
need to be helped to develop additional skills before taking on a management role. In some
countries staff are directly recruited for senior posts and are required to undertake a diploma or
degree course lasting several years before they go to work at a management level in a prison.
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The director of a prison and his or her deputies are key persons in setting the culture and ethos
of a prison. They need to be selected with special care for their personal qualities and to be
given extensive training.

Staff who have a specialist function, such as teachers and instructors, will need additional
training in order to carry out their roles properly. This applies especially to medical staff. Medical
doctors have to realise that when they come to work in a prison they bring with them all the
ethical obligations of their profession. Even though these people are in prison, the doctor’s first
responsibility is to treat their illness, whether it be physical or mental. This needs to be made
clear to any doctor who comes to work in a prison.

‘ ‘ All health care staff working with prisoners on an ongoing basis should have access
to a specific training programme. Training should address the specificities and inner
workings of different types of prison, the handling of potentially dangerous or violent
situations, and the risks of ethical breaches specific to their activities as health care
providers in prisons.®

World Health Organisation, Prisons and Health, 2014

Staff who are to work with specific groups of prisoners should be given the special training
necessary to work with them. This applies especially to staff who are to work with juvenile and
younger prisoners. There is sometimes a tendency to regard this sort of work as somehow
less important or demanding than work with adult prisoners. The reality is often quite

different. Juvenile prisoners are frequently more volatile and demanding than adult prisoners.
There is also a greater possibility that they will respond positively to appropriate training and
encouragement. One of the principal tasks of staff who work with younger prisoners is to help
them to grow into mature adults who will live in a lawful manner. Similar training considerations
apply to staff who work with women prisoners, with elderly prisoners, with mentally disturbed
prisoners and with high security prisoners.

The intial training which staff receive should be merely the beginning of their development.
Prisons are dynamic institutions, continuously changing, being influenced by expanding
knowledge and external influences. Staff need to be given regular opportunities to bring their
knowledge up to date and to sharpen their skills. This will require development within the
prison administration and also with other criminal justice and social welfare agencies. This
development will continue throughout the whole of a staff member’s career.

In most prisons for the vast majority of the time prisoners will respond quietly to legitimate
orders. They do not wish to be in prison but they accept the reality and go about their
business as instructed. From time to time individuals or small numbers may act in a violent
manner and have to be controlled using force. This matter is dealt with in chapter 7 of this
handbook. It is important that all staff at the outset of their training should be made aware of
the circumstances in which force may be used against prisoners.

The first principle is that force may only be used when it is absolutely necessary and then only
to the extent that is necessary. This means that there should be a clear set of procedures which
lay down the circumstances in which force may be used and the nature of that force. A decision
to use any kind of force should only be made by the most senior member of staff on duty in the
prison at the time. A record should be made of any use of force and the reason for it.
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A\l staff should be trained in legitimate means of physically restraining violent prisoners, acting
either individually or as a group, by use of minimum force. Selected members of staff should be
trained to a high level. The form of control and restraint training used by the prison services in
the United Kingdom is an example of minimum use of force.

In some prison services a number of staff carry firearms. Special care must be taken to make
sure that these staff are properly trained and that they have a clear understanding of the
circumstances in which firearms may be used. It is not recommended practice that staff who
work directly with prisoners should be armed. This is to make sure that firearms are never used
in haste and that they can never fall into the hands of prisoners.

Lethal firearms should only be used when directly necessary to prevent loss of life. This means
that there must be an immediate and clearly perceived threat to someone’s life. For example,
lethal fire should not be used simply because a prisoner is escaping. Using lethal fire is only
permissible when such an escape presents an immediate threat to someone’s life.

Conditions of employment for staff

If the principles of good prison management as described in this handbook are to be

realised it is essential to have a well-motivated staff who are highly trained and committed to
the public service which they perform. This chapter has described in more detail what this
involves. However, it is not sufficient to recruit able persons, to imbue them with a sense of
professionalism and to train them to a high standard. If they do not have appropriate levels of
pay and conditions of employment they will be unlikely to remain working in the prison system.
Instead, they may benefit from the training which they are given and may then take these skills
to another job which has better conditions of employment. In the 1990s this became a real
problem for many prison services in countries of the former Soviet Union, which still provided
a high level of education for incoming staff, especially at senior levels, but were then unable to
pay them sufficient to keep them in the service for more than a few years.

In the world of today the standing of a profession is measured in large part by the level of
salary which it attracts. The best individuals are not likely to be attracted to work with very

low levels of pay. Prison work is one of the most complex of public services. That should be
recognised in the level of salary paid to prison staff at all levels. There are a number of possible
comparative groups, which may differ from country to country. In some cases, they will be
other criminal justice agencies such as the police. In others, they may be public servants

such as teachers or nurses. Whatever comparative group is used, governments have to
recognise that prison staff are entitled to a proper remuneration for their difficult and sometimes
dangerous work. An added consideration in some countries is that if staff are not paid at an
appropriate level they may be open to corruption of a direct or indirect nature.

In many countries prisons are in very isolated locations, far from centres of population. This
has an effect not only on staff but also on their families. It affects access to schools, to medical
facilities, to shops and to other social activities. In addition, many prison staff are expected to
transfer regularly from one prison to another, sometimes uprooting their families hundreds or
even thousands of kilometres. In such circumstances, other conditions of employment are as
important as levels of pay.

In some instances staff are provided with free or subsidised housing, either because of the
remoteness of the prison, the expense of finding accommodation locally or because it is
provided for all public servants. For similar reasons staff and their families have free access to
the medical facilities of the prison. In recent years in a number of countries the responsibility
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for the prison administration has been moved from the Ministry of the Interior to the Ministry of
Justice. The Council of Europe expected new accession states in Eastern Europe to transfer
responsibility for their prison administrations from the Ministries of the Interior to the Ministries
of Justice. In October 2002 the Department of Corrections in Thailand moved to the Ministry of
Justice, after 69 years in the Ministry of the Interior.

There are good reasons in terms of the accountability of the system why this is a positive
development. What has to be taken into account as a consequence however is that, as
officers of the Ministry of the Interior, staff and their families may have had access to free health
care, to free education, to free housing and to free or subsidised transport and holidays. In
many instances these facilities compensated for low levels of salary. On transfer to the Ministry
of Justice many of these facilities were lost and staff found it very difficult to support their
families in a decent manner. The solution to these difficulties is to pay staff a reasonable salary
so that they do not have to depend on payment in kind. This is sometimes very difficult in
countries where there are scant public resources.

It is beneficial for staff and their families to be able to live in the general community rather
than in a community made up only of other prison workers. This will make it easier for them to
develop other interests away from their work and to mix with people from other walks of life.

It will also enable their partners and children to enjoy a normal life outside the prison ghetto. A
fuller lifestyle is also liable to make staff more committed while they are at work.

Chapter 14 of this handbook deals with the need to make sure that there is no discrimination
towards prisoners who belong to any kind of minority. As indicated earlier in this chapter the
same principles apply to staff. Women staff should have parity of salary and other conditions of
service with their male colleagues. They should also have the same opportunities for promotion
and for work in areas requiring special skills. The same principles apply to staff from minority
groups, whether minorities of race, religion, culture or sexual orientation.

In some prison systems staff have to accept transfers to other prisons. When this happens,
consideration needs to be given not only to the needs of the staff themselves but also those

of their families. For example, if children of staff are at a particularly sensitive time in their
schooling a transfer may have a major detrimental effect on their education. Factors such as
this should be taken into account. Except in rare emergency situations, staff should always be
consulted before a transfer takes place and whenever possible they should be invited to agree
to such moves. Transfers should not be used as a form of disciplinary action against a member
of staff.

Most prison systems are disciplined organisations. That does not mean that staff should be
treated unreasonably or without respect for their position. In most countries staff are entitled to
belong to trade unions which negotiate with management on their behalf about levels of pay
and conditions of employment. This arrangement is to be recommended. If there is no formal
trade union, staff should at least have a recognised negotiating machinery. Trade union and
other staff representatives should not be penalised for the work which they do in representing
their fellow members of staff.
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People who are detained or imprisoned do not cease to be human beings, no matter how
serious the crime of which they have been accused or convicted. The court of law or other
judicial agency which dealt with their case decreed that they should be deprived of their liberty,
not that they should forfeit their humanity.

Prison staff should never lose sight of the fact that prisoners are human beings. They must continually
resist the temptation to regard the prisoner merely as a number rather than as a whole person. Nor
do prison staff have any right to inflict additional punishments on prisoners by treating them as lesser
human beings who have forfeited the right to be respected because of what they have done or are
accused of having done. lll-treatment of prisoners is always legally wrong. In addition, such behaviour
lessens the very humanity of the member of staff who acts in such a way. The need for prison
administrations and prison staff to work always within an ethical context was dealt with in chapter 2 of
this handbook. This and subsequent chapters will deal with the practical consequences of this.

Persons who are detained or imprisoned retain all their rights as human beings with the
exception of those that have been lost as a specific consequence of deprivation of liberty. The
prison authority and prison staff need to have a clear understanding of the implications of this
principle. Some issues are very clear. There is, for example, a total prohibition of torture and
deliberately inflicted cruel, inhuman or degrading treatment. There has to be an understanding
that this prohibition does not merely apply to direct physical or mental abuse. It also applies to
the totality of conditions in which prisoners are held.

Torture and ill-treatment are never permitted

The international human rights instruments do not leave room for any doubt or uncertainty

in respect of torture and ill-treatment. They state clearly that there are absolutely no
circumstances in which torture or other cruel, inhuman or degrading treatment or punishment
can ever be justified. Torture is defined as any act by which severe pain or suffering, whether
physical or mental, is intentionally inflicted on a person, other than that pain or suffering which
is inherent in the fact of detention or imprisonment.

The prohibition on torture is particularly important in relation to places where those undergoing
interrogation or investigation are detained, as there may be a temptation to use duress in order
to obtain information to resolve a criminal investigation. The most obvious example of this is
where a prisoner confesses to a crime as a direct consequence of the ill-treatment which he

or she suffers while under investigation. This is an important argument for a separation of the
agencies which investigate crime from those which detain accused persons.

The closed and isolated nature of prisons can offer the opportunity for abusive actions to be
committed with impunity, sometimes in an organised manner and at other times because of the
actions of individual members of staff. There is a danger that in countries or institutions where
the punitive function of prisons is given priority, actions which amount to torture, such as routine
unlawful use of force and beatings, can come to be regarded by staff as ‘normal’ behaviour.
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What the international instruments say

Universal Declaration of Human Rights, Article 5:

No one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment.

Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,
Article 1.1:

... the term “torture” means any act by which severe pain or suffering, whether physical or
mental, is intentionally inflicted on a person for such purposes as obtaining from him or a
third person information or a confession, punishing him for an act he or a third person has
committed or is suspected of having committed, or intimidating or coercing him or a third
person, or for any reason based on discrimination of any kind, when such pain or suffering
is inflicted by or at the instigation of or with the consent or acquiescence of a public official
or other person acting in an official capacity. It does not include pain or suffering arising
from, inherent in or incidental to lawful sanctions.

Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,
Article 2:

1. Each State Party shall take effective legislative, administrative, judicial or other
measures to prevent acts of torture in any territory under its jurisdiction.

2. No exceptional circumstances whatsoever, whether a state of war or a threat of war,
internal political instability or any other public emergency, may be invoked as a
justification of torture.

3. An order from a superior officer or a public authority may not be invoked as a
justification for torture.

Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,
Article 10:

Each State Party shall ensure that education and information regarding the prohibition
against torture are fully included in the training of law enforcement personnel, civil or
military, medical personnel, public officials and other persons who may be involved in
the custody, interrogation or treatment of any individual subjected to any form of arrest,
detention or imprisonment.

Nelson Mandela Rules, Rule 1:

All prisoners shall be treated with the respect due to their inherent dignity and value as
human beings. No prisoner shall be subjected to, and all prisoners shall be protected
from, torture and other cruel, inhuman or degrading treatment or punishment, for which no
circumstances whatsoever may be invoked as a justification. The safety and security of
prisoners, staff, service providers and visitors shall be ensured at all times.

Nelson Mandela Rules, Rule 57 (3):

Allegations of torture or other cruel, inhuman or degrading treatment or punishment
of prisoners shall be dealt with immediately and shall result in a prompt and impartial
investigation conducted by an independent national authority in accordance with
paragraphs 1 and 2 of rule 71.

Code of Conduct for Law Enforcement Officials, Article 3:

Law enforcement officials may use force only when strictly necessary and to the extent
required for the performance of their duty.

Body of Principles For the Protection of All Persons under Any Form of Detention or
Imprisonment, Principle 34:

Whenever the death or disappearance of a detained or imprisoned person occurs during
his sentence or imprisonment, an enquiry into the cause of death or disappearance shall be
held by a judicial or other authority, either on its own motion or at the instance of a member
of the family of such a person or any person who has knowledge of the case.
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Inter-American Convention to Prevent and Punish Torture, Article 5:

Neither the dangerous character of the detainee or prisoner, nor the lack of security of the
prison establishment or penitentiary shall justify torture.

European Union Charter of Fundamental Rights, Article 4:

No one shall be subjected to torture or to inhuman or degrading treatment or punishment.

Putting it into practice

A\l those authorities responsible for the administration of prisons have an obligation to ensure
that all staff and others involved in prisons are fully aware of what constitutes torture and of the
complete prohibition on torture.

Authorities should ensure that none of the operational regulations in prison can ever be interpreted
by staff as permission to inflict such treatment on a prisoner. This applies particularly to regulations
for dealing with difficult or obstructive prisoners and those who are held in segregation units. There
are certain key moments which set the tone for how staff are expected to deal with prisoners. The
first occurs when the prisoner is admitted into prison. The treatment he or she receives at that point
is an important indicator to the prisoner and to others of what is to follow. On first admission to
prison some people will be subdued and afraid. Others may be truculent or under the influence of
drugs or alcohol. It is important that staff should treat every prisoner on admission with dignity and
respect. Another important set of regulations will relate to the treatment of prisoners who are violent,
who breach prison rules or who are in any way difficult to manage. This treatment can be firm and
decisive while at the same time avoiding any suggestion of cruelty or inhumanity.

Prisoners, whether women or men, young or old, are vulnerable to sexual abuse. This may be as
a result of coercion or barter in exchange for privileges. In some cases the perpetrator may be a
member of staff or another prisoner. In many cases sexual abuse by prisoners may be condoned
by staff as a form of punishment or control. In a number of countries prison rape has become a
widespread and serious concern. In addition to the physical and psychological damage which

it causes it increases the spread of HIV/AIDS and other diseases. Prison administrations have a
responsibility to ensure that prisoners are safe from the threat of sexual abuse.

‘ ‘ The United States Prison Rape Elimination Act of 2003 requires “zero tolerance for
sexual violence and abuse among offenders as well as between staff and offenders”.
Under the Act a National Prison Rape Elimination Commission has been set up. The
Commission is charged with studying federal, state and local government policies
and practices related to the prevention, detection, response and monitoring of sexual
abuse in correction and detention facilities in the United States. Consistent with the
Act, the Commission’s recommendations will be designed to make the prevention
of rape a top priority in America’s jails, prisons, lockups, juvenile facilities, and other
detention facilities.™

From the website of the National Prison Rape Elimination Commission

‘ ‘ As of 2017 nineteen states have fully adopted standards under the Prison Rape
Elimination Act (PREA), according to the U.S. Justice Department’s latest compliance
list. Another 34 states and U.S. territories have demonstrated they are working
toward compliance.

The Crime Report, “UT, AR Still Refuse to Adopt U.S. Prison Rape Law”, 14 May 2017
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It must be made clear to staff that the behaviour of a prisoner can never be used as a
justification for the use of torture or ill-treatment. When force has to be used, it must be in
accordance with agreed procedures and then only to the extent that it is essential to restrain a
prisoner. There should be specific regulations covering the use of all methods of physical force.
Staff should not have unrestricted access to handcuffs, body belts and straitjackets. Instead,
they should be held in a central location in the prison and any use should be authorised in
advance by a senior member of staff. A full record should be maintained of any instance when
this equipment is issued and the circumstances in which it is used.

In many countries individual members of staff are issued with some form of baton or truncheon
for their personal use. There should be clear instructions as to the circumstances in which

this may be used. This should always be to do with personal defence and not as any form of
punishment. Batons or truncheons should not be carried openly in the hand by staff as they go
about their daily duties. These and other related matters are dealt with more fully in chapter 7
of this handbook, which deals with security and good order.

There are a variety of techniques for controlling violent prisoners by methods using minimum
force. These reduce the likelihood of both staff and prisoners being seriously injured. Staff
should be trained in these techniques; this training should be updated on a regular basis.
Whenever there is a violent incident or a prisoner has to be subdued, a senior member of staff
should attend the scene as soon as possible and should not leave until the incident has come
to an end.

There should be a formal and open set of procedures which prisoners can use to complain,
without any fear of recrimination, to an independent authority against any incidence of torture
or cruel, inhuman or degrading treatment. Chapter 13 of this handbook deals with the right of
prisoners to make complaints.

‘ ‘ States parties shall undertake prompt, effective and impartial investigations, wherever
there is reasonable ground to believe that an act of torture has been committed in any
territory under its jurisdiction as the result of its actions or omissions and... ensure
that impartial and effective complaints mechanisms are established. Complaints
mechanisms shall be made known and accessible to the public, including to persons
deprived of their liberty, whether in detention, psychiatric facilities, or elsewhere,
via, for example, telephone hotlines or confidential complaints boxes in detention
facilities, and to persons belonging to vulnerable or marginalized groups, including
those who may have limited communication abilities.

United Nations Committee Against Torture, General Comment 3, 2012

There should be a system of regular access by a judge or other independent persons to
prisons in order to ensure that torture or cruel, inhuman or degrading treatment does not take
place. The need for independent inspection is dealt with in chapter 15 of this handbook.

Detainees and prisoners are particularly vulnerable when they first arrive in detention or
imprisonment. International law recognises that the right to life and to freedom from torture
require a specific framework of protection at this time. A number of international instruments
describe the rights of the imprisoned person and the obligations of prison staff at the point
of first admission to a place of detention in order to safeguard against torture, ill-treatment,
disappearance, extrajudicial killing and suicide.
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Good practice has evolved in countries around the world, showing how staff can conduct

admission procedures not only lawfully, but with sensitivity to the welfare and essential

dignity of the detained person. Out of this good practice it is possible to make a series of
recommendations that are of universal applicability and that can be adapted to local custom,

cultural traditions and socio-economic level.

These rights apply to all prisoners, whether they are on remand, pre-trial awaiting sentence
or convicted. Important additional considerations apply to particular groups of prisoners,
such as those who have not been convicted, foreign prisoners, juveniles and young prisoners
and women. Where foreign national prisoners wish to see a consular official such access

must be granted.

What the international instruments say

Nelson Mandela Rules, Rule 6:

There shall be a standardized prisoner file management system in every place where
persons are imprisoned. Such a system may be an electronic database of records or a
registration book with numbered and signed pages. Procedures shall be in place to ensure
a secure audit trail and to prevent unauthorized access to or modification of any information
contained in the system.

Nelson Mandela Rules, Rule 7:

No person shall be received in a prison without a valid commitment order. The following

information shall be entered in the prisoner file management system upon admission of

every prisoner:

(a) Precise information enabling determination of his or her unique identity, respecting
his or her self-perceived gender;

(b) The reasons for his or her commitment and the responsible authority, in addition to
the date, time and place of arrest;

(c) The day and hour of his or her admission and release as well as of any transfer;

(d) Any visible injuries and complaints about prior ill-treatment;

(e) An inventory of his or her personal property;

() The names of his or her family members, including, where applicable, his or her
children, the children’s ages, location and custody or guardianship status;

(g) Emergency contact details and information on the prisoner’s next of kin.

Nelson Mandela Rules, Rule 30:

A physician or other qualified health-care professionals, whether or not they are required

to report to the physician, shall see, talk with and examine every prisoner as soon as

possible following his or her admission and thereafter as necessary. Particular attention
shall be paid to:

(a) Identifying health-care needs and taking all necessary measures for treatment;

(b) Identifying any ill-treatment that arriving prisoners may have been subjected to prior
to admission;

(c) Identifying any signs of psychological or other stress brought on by the fact of
imprisonment, including, but not limited to, the risk of suicide or self-harm and
withdrawal symptoms resulting from the use of drugs, medication or alcohol; and
undertaking all appropriate individualized measures or treatment;

(d) Incaseswhere prisoners are suspected of having contagious diseases, providing for the
clinical isolation and adequate treatment of those prisoners during the infectious period;

Nelson Mandela Rules, Rule 54:

Upon admission, every prisoner shall be promptly provided with written information about:

(@) The prison law and applicable prison regulations;

(b) His or herrights, including authorized methods of seeking information, access to legal advice,
including through legal aid schemes, and procedures for making requests or complaints;

(c) His or her obligations, including applicable disciplinary sanctions; and

(d) All other matters necessary to enable the prisoner to adapt himself or herself to the
life of the prison.
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Principles on the Effective Prevention and Investigation of Extralegal, Arbitrary and Summary
Executions, Article 6:

Governments shall ensure that persons deprived of their liberty are held in officially
recognised places of custody, and that accurate information on their custody and
whereabouts, including transfers, is made promptly available to their relatives and lawyer
or other persons of confidence.

Declaration on the Protection of All Persons from Enforced Disappearance, Article 10:

An official up-to-date register of all persons deprived of their liberty shall be maintained
in every place of detention. Additionally, each State shall take steps to maintain similar
centralised registers.

Body of Principles for the Protection of All Persons under Any Form of Detention or
Imprisonment, Principle 13:

Any person shall, at the moment of arrest and at the commencement of detention or
imprisonment, or promptly thereafter, be provided by the authority responsible for his
arrest, detention or imprisonment, respectively with information on and an explanation of
his rights and how to avail himself of such rights.

Body of Principles for the Protection of All Persons under Any Form of Detention or
Imprisonment, Principle 16:

(1) Promptly after arrest and after each transfer from one place of detention or imprisonment
to another, a detained or imprisoned person shall be entitled to notify or to require the
competent authority to notify members of his family or other appropriate persons of
his choice of his detention or imprisonment or of his transfer and of the place where
he is kept in custody.

(2) Ifadetained or imprisoned personis a foreigner, he shall also be promptly informed of
his right to communicate by appropriate means with a consular post or the diplomatic
mission of the State of which he is a national or which is otherwise entitled to receive
such communication in accordance with international law or with the representative
of the competent international organisation, if he is a refugee or otherwise under the
protection of an intergovernmental organisation.

(8) If a detained or imprisoned person is a juvenile or is incapable of understanding his
entitlement, the competent authority shall on its own initiative undertake the notification
referred to in the present principle. Special attention should be given to notifying
parents or guardians.

Body of Principles for the Protection of All Persons under Any Form of Detention or
Imprisonment, Principle 18:

A detained or imprisoned person shall be entitled to communicate and consult with his
legal counsel.

Body of Principles for the Protection of All Persons under Any Form of Detention or
Imprisonment, Principle 24:

A proper medical examination shall be offered to a detained or imprisoned person as
promptly as possible after his admission to the place of detention or imprisonment, and
this medical care and treatment shall be provided whenever necessary. This care and
treatment shall be provided free of charge.

(e) Determining the fitness of prisoners to work, to exercise and to participate in other
activities, as appropriate.

United Nations Rules for the Treatment of Women Prisoners and Non-custodial Measures for
Women Offenders (Bangkok Rules), Rule 2:

1. Adequate attention shall be paid to the admission procedures for women and children,
due to their particular vulnerability at this time. Newly arrived women prisoners shall
be provided with facilities to contact their relatives; access to legal advice; information
about prison rules and regulations, the prison regime and where to seek help when in
needin alanguage that they understand; and, in the case of foreign nationals, access to
consular representatives as well.
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United Nations Rules for the Treatment of Women Prisoners and Non-custodial Measures for
Women Offenders (Bangkok Rules), Rule 6:

The health screening of women prisoners shall include comprehensive screening to
determine primary healthcare needs, and also shall determine:

(@) The presence of sexually transmitted diseases or blood-borne diseases; and,
depending on risk factors, women prisoners may also be offered testing for HIV, with
pre- and post-test counselling;

(b) Mental health-care needs, including post-traumatic stress disorder and risk of suicide
and self-harm;

(c) The reproductive health history of the woman prisoner, including current or recent
pregnancies, childbirth and any related reproductive health issues;

(d) The existence of drug dependency;

(e) Sexual abuse and other forms of violence that may have been suffered prior to
admission.

Putting it into practice

Al prisoners have the right to be held only in an officially recognised place of detention. The
first task of the prison authorities is to check that there is a valid order for the detention of each
individual who is brought to the prison. This order should be issued and signed by a judicial
authority or other competent agency.

The prison authorities must keep an up-to-date official register of all detainees, both at the
place of detention and, if possible, also at a central location. The register should show the
date and time of admission and the authority under which the person is imprisoned. The
information in such registers, which are sometimes called gate books, must be accessible to
the courts and other competent authorities and any other person with a legitimate interest in
the information. Nelson Mandela Rule 6 recognises that the registration may be in electronic
form. Whatever the format, it should ‘ensure a secure audit trail’ so as to ‘prevent unauthorised
access to or modification of information’.

The details relating to each prisoner should be sufficient to identify each prisoner. This is to
ensure that people are only held in prison if there is a legitimate sanction for their detention,
that they are not held for longer than the law allows and in order to guard against human rights
violations such as ‘disappearance’, torture or ill-treatment, and extrajudicial killing. The register
should be bound and the entries numbered so that it is not possible to delete or add entries
out of sequence.

In the case of a person detained without sentence, the written legal sanction for detention
should specify the date when the person will next appear before a legal authority.

Al persons received into a prison should be given the opportunity as soon as possible to
inform their legal representative and their families of their whereabouts. This facility should be
provided whenever a prisoner is transferred to another prison or place of detention. The rights
of pre-trial prisoners are dealt with in chapter 16 of this handbook. Special care should be
taken to ensure that young prisoners can make contact with their families; see chapter 17 of
this handbook. Additional consideration should be given to prisoners who have responsibility
for old, young or ill members of their families; this may often be the case for women prisoners.
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There are certain basic physical requirements that must be met if the state is to comply with
its obligation to respect the prisoner’s human dignity and fulfil its duty of care. These include
adequate provision of accommodation, hygienic conditions, clothing and bedding, food, drink
and exercise. When a judicial authority sends someone to prison, the international standards
are clear that the punishment imposed should be solely deprivation of liberty. Imprisonment
must not include risk of physical or emotional abuse by staff or by other prisoners. It must

not include risk of serious illness or even death because of the physical conditions or the lack
of proper care. Prisoners must not be subjected to living conditions which are in themselves
inhuman and degrading.

At a more pragmatic level, the shortage of public funds is likely to be an additional reason for
the state to make sure that prison is used only for the most dangerous criminals and is not
used as a way of removing marginalised individuals from society.

|mprisonment may mean that a large number of individuals are kept together in a very
restricted environment with little or no freedom of movement. This raises particular concerns. In
the first place there may be a serious risk to health. For example people suffering from a highly
infectious disease such as tuberculosis may be in such close proximity and in such ill ventilated
conditions that their fellow prisoners are at great risk of contracting the disease. People
deprived of the opportunity to wash themselves or their clothing may catch skin diseases or
parasites and, for lack of space, individual bedding or beds, pass on their affliction to others.

A prisoner in a cold climate who does not have warm clothing may suffer hypothermia. A
prisoner deprived of exercise and access to sunlight and fresh air may suffer serious loss of
muscle tone and vitamin deficiency. A prisoner deprived of sufficient quantities of food and/or
liquid is likely to suffer serious damage to health.

Daily life

What the international instruments say

Nelson Mandela Rules, Rules 12 - 23

Rule 12

1. Where sleeping accommodation is in individual cells or rooms, each
prisoner shall occupy by night a cell or room by himself or herself. If for special
reasons, such as temporary overcrowding, it becomes necessary for the central prison
administration to make an exception to this rule, it is not desirable to have two prisoners
in a cell or room. 2. Where dormitories are used, they shall be occupied by prisoners
carefully selected as being suitable to associate with one another in those conditions.
There shall be regular supervision by night, in keeping with the nature of the prison.

Rule 13

All accommodation provided for the use of prisoners and in particular all sleeping
accommodation shall meet all requirements of health, due regard being paid to climatic
conditions and particularly to cubic content of air, minimum floor space, lighting,
heating and ventilation.
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Rule 14

In all places where prisoners are required to live or work:

(a) The windows shall be large enough to enable the prisoners to read or work by
natural light and shall be so constructed that they can allow the entrance of fresh
air whether or not there is artificial ventilation;

(b) Artificiallight shall be provided sufficient for the prisoners to read or work without
injury to eyesight.

Rule 15

The sanitary installations shall be adequate to enable every prisoner to comply with
the needs of nature when necessary and in a clean and decent manner.

Rule 16

Adequate bathing and shower installations shall be provided so that every prisoner
can, and may be required to, have a bath or shower, at a temperature suitable to the
climate, as frequently as necessary for general hygiene according to season and
geographical region, but at least once a week in a temperate climate.

Rule 17

All parts of a prison regularly used by prisoners shall be properly maintained and
kept scrupulously clean at all times.

Rule 18

1. Prisoners shall be required to keep their persons clean, and to this end they shall
be provided with water and with such toilet articles as are necessary for health
and cleanliness.

2. In order that prisoners may maintain a good appearance compatible with their
self-respect, facilities shall be provided for the proper care of the hair and beard,
and men shall be able to shave regularly.

Rule 19

1. Every prisoner who is not allowed to wear his or her own clothing shall be provided
with an outfit of clothing suitable for the climate and adequate to keep him or her
in good health. Such clothing shall in no manner be degrading or humiliating.

2. All clothing shall be clean and kept in proper condition. Underclothing shall be
changed and washed as often as necessary for the maintenance of hygiene.

3. Inexceptional circumstances, whenever a prisoner is removed outside the prison
for an authorized purpose, he or she shall be allowed to wear his or her own
clothing or other inconspicuous clothing.

Rule 20

If prisoners are allowed to wear their own clothing, arrangements shall be made on
their admission to the prison to ensure that it shall be clean and fit for use.

Rule 21

Every prisoner shall, in accordance with local or national standards, be provided with
a separate bed and with separate and sufficient bedding which shall be clean when
issued, kept in good order and changed often enough to ensure its cleanliness.

Rule 22

1. Every prisoner shall be provided by the prison administration at the usual hours
with food of nutritional value adequate for health and strength, of wholesome
quality and well prepared and served.

2. Drinking water shall be available to every prisoner whenever he or she needs it.

Rule 23

1. Every prisoner who is not employed in outdoor work shall have at least one hour
of suitable exercise in the open air daily if the weather permits.

2. Young prisoners, and others of suitable age and physique, shall receive physical
and recreational training during the period of exercise. To this end, space,
installations and equipment should be provided.
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Body of Principles for the Protection of All Persons under Any form of Detention or
Imprisonment, Principle 6:
No person under any form of detention or imprisonment shall be subjected to torture or to cruel,

inhuman or degrading treatment or punishment.* No circumstance whatever may be invoked
as a justification for torture or other cruel, inhuman or degrading treatment or punishment.

*The term “cruel, inhuman or degrading treatment or punishment” should be interpreted
so as to extend the widest possible protection against abuses, whether physical or mental,
including the holding of a detained or imprisoned person in conditions which deprive
him, temporarily or permanently, of the use of any of his natural senses, such as sight
or hearing, or of his awareness of place and the passing of time.

United Nations Rules for the Treatment of Women Prisoners and Non-custodial Measures for
Women Offenders (Bangkok Rules), Rule 5:
The accommodation of women prisoners shall have facilities and materials required to meet
women’s specific hygiene needs, including sanitary towels provided free of charge and a regular

supply of water to be made available for the personal care of children and women, in particular
women involved in cooking and those who are pregnant, breastfeeding or menstruating

European Prison Rules, Rule18.1:

The accommodation provided for prisoners, and in particular all sleeping accommodation,
shall respect human dignity and, as far as possible, privacy, and meet the requirements of
health and hygiene, due regard being paid to climatic conditions and especially to floor
space, cubic content of air, lighting, heating and ventilation.

Putting it into practice

The accommodation in which prisoners live must meet certain basic standards. The
international standards make clear that prisoners should have enough space to live in, with
access to enough air and light to keep healthy.

One of the major problems in many jurisdictions is the level of overcrowding. This is often worst for
remand and pre-trial prisoners. Overcrowding can take different forms. In some cases it may mean
that cells which were built for one person are used for multiple occupation. In the worst situations
this can mean up to twelve or fifteen individuals in cells which are hardly eight square metres. In
other circumstances it can involve up to a hundred individuals crammed into a larger room.

‘ ‘ The competent authority shall determine the maximum capacity of each place of
deprivation of liberty according to international standards related to living conditions.
Such information, as well as the actual ratio of occupation of each institution or
center shall be public, accessible and regularly updated.

The occupation of an institution over its maximum capacity shall be prohibited by
law. In cases where such overcrowding results in human rights violations, it shall
be considered cruel, inhuman or degrading treatment or punishment. The law shall
establish remedies intended to immediately address any situation of overcrowding.
The competent judicial authorities shall adopt adequate measures in the absence
of an effective legal regulation.

Inter-American Commission on Human Rights, Principles and Best Practices on
the Protection of Persons Deprived of Liberty in the Americas, Principle XVII, 2008

Generally speaking, the international instruments do not specify a minimum floor or cubic area
for each prisoner. In recent years the Council of Europe Committee for the Prevention of Torture
and Other Forms of Inhuman and Degrading Treatment has been moving towards doing so. In
addition, the ICRC has developed recommended specifications for prisoner accommodation.
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An important consideration when trying to decide how much space each prisoner should have
for living accommodation is the amount of time which is to be spent in that space within a twenty
four hour period. A smaller space is less damaging if it is to be used only for sleeping and if the
prisoner is to be out in other space during the day, involved in other activities. Overcrowding is
obviously worst when the prisoners have to spend almost all the time in these cells or rooms,
coming out as a group only for a short period of exercise or singly when they have to be
interviewed or have a visitor. This is what happens in some jurisdictions, especially in prisons
which hold predominantly pre-trial prisoners or those who are serving short sentences.

Evenin prisons with an extremely high level of overcrowding there are likely to be spaces which
are under used. Although the rooms which hold prisoners may be badly overcrowded, there

will probably be adjacent rooms which are used only rarely. In some prisons there are extensive
and broad corridors which could be used to allow groups of prisoners to come out of the cells
throughout the day to be involved in different forms of activities. In such circumstances it will often
be possible to arrange a wide variety of educational, craft or work activities.

One justification for keeping prisoners locked in their living space is that there are not sufficient
staff to supervise them otherwise. That argument needs to be examined closely on operational
grounds. There will usually be sufficient staff to allow groups of prisoners out in rotation. It may
also be possible for some prisoners to help other prisoners in education, by teaching literacy
for example, or in craft activity.

Attitudes to privacy and solitude vary across cultures. In Western Europe and North America,
for example, prisoners usually prefer to sleep in single accommodation. This norm is reflected
in the European Prison Rules. In other cultures being in a single room may be regarded as

a form of segregation or punishment and there may be a preference for prisoners to live in
proportionately sized communal rooms. If the latter is the case, it may be necessary to develop
appropriate criteria for allocating prisoners to each room so that weaker prisoners are not
placed at the mercy of stronger ones.

International standards place an obligation on the state to provide clothing which will keep the
prisoner warm or cool, as necessary for his or her health, and forbid clothing prisoners in a
degrading or humiliating way. They also place an obligation on the state to maintain clothing in
a clean and hygienic condition or to provide the means for prisoners to do so.

In many countries prisoners are obliged to wear a uniform provided by the prison. This is
normally justified by arguments based on security and equality. Except possibly in the case of
some prisoners of demonstrably high security or escape risk, there is no obvious reason why
uniform clothing should be the norm. Some jurisdictions do not have sufficient resources to
provide official clothing for prisoners and expect them to provide their own. In other systems
prisoners who do not present a risk of escape are permitted to wear their own clothing. In
many countries women prisoners are allowed to wear civilian clothes. The opportunity to wear
something familiar from a world outside and which reinforces a sense of individual identity will
be valued by prisoners.

Prison uniform should not be part of a punitive framework nor should it set out to humiliate
the wearer. For this reason prison administrations have discarded the unnecessary practice of
requiring prisoners to wear uniform with arrows or stripes.

Each prisoner should have access to laundry facilities so that all clothes, especially those worn
close to the skin, can be washed regularly. This may be done communally or by the prisoner
individually. The special needs of women prisoners in this respect need to be recognised, as
described in chapter 18 of this handbook.
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The nature of the bed and bedding may vary according to local tradition. In many countries it
is the norm to sleep on a raised bed. In other countries, particularly those in warmer regions,

it may be the custom to lay out bedding or mats directly on the ground. Arrangements for
prisoners should follow the local norm. The essential point is that all prisoners should have their
own bed or bed mat, clean bedding and their own sleeping space.

In a number of countries levels of overcrowding are so bad that prisoners have to sleep in
shifts, sharing sleeping spaces or beds on a rota basis. This arrangement is not acceptable.

If overcrowding reaches such levels, the prison administration should make sure that the
governmental bodies responsible for sending people to prison are made aware of the situation
in prisons and of the consequences of sending people there.

Since the movement of people who are in prison is often severely restricted, it is important
that they should have regular access to sanitary facilities. Prisoners should have unrestricted
access to toilet facilities and to clean water. There should also be adequate facilities to allow
regular bathing or showering. These matters are especially important when prisoners are kept
for long periods in overcrowded living accommodation. The arrangements which are in place
should not humiliate prisoners, for example, by obliging them to shower in public.

As well as meeting the right of all people to keep themselves clean and to maintain their self-
respect, access to proper sanitation is essential in prisons as a means of reducing the possible
spread of illness among prisoners and staff. Sanitary arrangements must be accessible, clean
and private enough to ensure the dignity and self-respect of the prisoner.

The special needs of women prisoners in respect of sanitary provision need to be provided for
with respect for their dignity. Women should not have to ask for such necessities from male staff.

Ore of the most basic obligations of care is that prison administrations should provide all
prisoners with sufficient food and drink to ensure that they do not suffer from hunger or an
illness associated with under-nourishment.

In situations where there is a shortage of food the prison administration should explore all
possibilities of using available land within or belonging to prisons for cultivation and of arranging
for prisoners to undertake this work.

‘ ‘ The South African Department of Correctional Services (DCS) is aiming towards self-
sufficiency through full utilisation of its 40,000 hectares of correctional centre farm land.

Over the... years 2011 to 2013, almost 30 million kilograms of vegetables, fruit and
meat were produced by inmates at correctional centre farms and abattoirs. During
the same period, 5,578,133 loaves of bread were produced at its six bakeries. At
the Boksburg Correctional Centre Bakery only, 22 offenders produce 2,000 loaves
of bread daily which feeds 5,000 offenders.

South African Government website,
“More inmates to be trained in agriculture activities”, 2014

Meals should be provided at regularly spaced intervals throughout each 24 hour period. In
many countries it is not acceptable to have the last meal of the day served in mid-afternoon
with no more food provided until the following morning.

Arrangements should also be made for prisoners to eat their meals in circumstances which are
appropriate. They should be given individual utensils and the opportunity to keep these clean.
They should not normally have to eat in the same room where they sleep. If this is necessary, a
special area should be provided for eating.

It is essential that prisoners should have regular access to clean water. Such water supplies
should be separate from any provided for sanitary needs.
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Many prisoners, in particular pre-trial prisoners, spend the majority of their days indoors in
conditions of relatively close confinement, with limited access to light and fresh air. In these
circumstances it is essential for both physical and mental health that they should be given an
adequate amount of time each day in the open air and should have the opportunity to walk
about or to take other exercise.

The minimum recommended time in the fresh air is one hour each day. During this period
prisoners should be able to walk about in relatively large areas and should also, if at all
possible, be able to see natural growth and vegetation. The practice in some countries of
placing large numbers of prisoners into small walled yards, which are in effect cells without
roofs, for an hour each day does not satisfy the obligation to give the opportunity to exercise in
the open air.

The right to exercise in the open air applies to all prisoners, including those who are under any
kind of segregation or punishment.

In countries where the standard of living for the general population is very low it is sometimes
argued that prisoners do not deserve to be held in decent and humane conditions. If men
and women who are not in prison have to struggle to survive, if they do not have enough
food for themselves or their children, why should anyone worry about the conditions in which
those who have broken the law are held? That is a difficult question to answer, but it can be
answered. Put simply, if the state takes on itself the right to deprive someone of liberty, for
whatever reason, it must also take on itself the obligation to make sure that that person is
treated in a decent and humane manner. The fact that non-imprisoned citizens find it difficult
to live decently can never be used as a justification by the state for failing to treat those who
are in its care decently. This principle goes to the heart of the democratic society, in which the
organs of the state have to be seen as examples to all citizens in respect of the way they treat
all citizens.

What the international instruments say

Nelson Mandela Rules, Rule 35:

1. The physician or competent public health body shall regularly inspect and advise the
prison director on:
(@) The quantity, quality, preparation and service of food;
(b) The hygiene and cleanliness of the institution and the prisoners;
(c) The sanitation, temperature, lighting and ventilation of the prison;
(d) The suitability and cleanliness of the prisoners’ clothing and bedding;

(e) The observance of the rules concerning physical education and sports, in cases
where there is no technical personnel in charge of these activities.

Putting it into practice

Healthcare professionals are not only responsible for the provision of healthcare to
prisoners. In their wider role, healthcare professionals take responsibility for overseeing the
health implications of the prison environment and ensuring that shortcomings that could be
detrimental to health are brought to the attention of those in charge of the prison.

Many other aspects of the prison regime can contribute to a climate that respects human dignity
and are dealt with in later chapters of this handbook. The procedures followed when the prisoner
first arrives at the prison can be particularly important because it is often a time when the prisoner
is especially fearful and disorientated. Admission procedures are also dealt with in chapter 4 as
some aspects of admission are particularly relevant to preventing torture and ill-treatment.
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As soon as possible after a person is admitted to prison he or she should be offered a medical
examination by a properly qualified medical officer. Any necessary medical treatment should be
offered. All of this should be free of charge.

‘ ‘ The CPT has repeatedly stressed the importance of medical screening of newly-arrived
prisoners, especially in establishments which constitute points of entry to the prison
system. Such screening is essential, in particular to prevent suicide and the spread of
transmissible diseases (such as tuberculosis, hepatitis B/C, HIV). Prison health-care
services can also make a significant contribution to the prevention of ill-treatment
during the period immediately prior to imprisonment, namely when persons are in the
custody of law enforcement agencies, through the systematic and timely recording of
injuries and, when appropriate, the provision of information to the relevant authorities.®

European Committee for the Prevention of Torture, 26th General Report, 2017

In some prisons it may be difficult to arrange for a doctor to examine all prisoners immediately
after admission. It may be that there is no resident doctor or it may be that the volume of
admissions is so large that the doctor cannot possibly give everyone a full clinical examination
immediately, especially if the prisoners arrive in the evening. In such circumstances
arrangements should be made for a qualified nurse to give all prisoners a preliminary interview.
The doctor will see only those who are obviously unwell or those prisoners who are referred

to him or her by the nurse. Under this arrangement the doctor will give all new prisoners a full
medical examination the day after admission.

The right of prisoners to have access to healthcare, the standards governing the quality of that
care and other related matters are dealt with in chapter 6 of this handbook.

Given the high proportion of women prisoners who will have suffered sexual abuse, staff
working in the admission area of women'’s prisons should receive additional training so that
they are aware of the sensitive issues involved.

‘ ‘ Strip searching practices in prison are unnecessary, revealing negligible contraband and
are re-traumatising for women. Routine strip searching in conjunction with other strict
security measures has been held by the European Court of Human Rights to amount
to inhuman or degrading treatment. It is particularly degrading and re-traumatising for
imprisoned women, who as a population have a high prevalence of victimisation and
sexual abuse. Strip searches perpetuate cycles of control, submission and humiliation
— similar to the function of violent and abusive behaviour in the family.'®

Submission from Australian NGO Flat Out to the
Royal Commission into Family Violence, May 2015

It is common practice that on first admission to prison prisoners are given a full body search.
Such searches should be carried out by people of the same sex and in a manner consistent
with the dignity of the person being searched. The issue of searching is dealt with more
comprehensively in chapter 7 of this handbook.
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‘ ‘ So far as personal and body search is concerned, effective measures should ensure
that such searches are carried out in a manner consistent with the dignity of the
person who is being searched. Persons being subjected to body search by State
officials, or medical personnel acting at the request of the State, should only be
examined by persons of the same sex."”

United Nations Human Rights Council, The Right to Respect of Privacy,
Family, Home and Correspondence, and Protection of Honour
and Reputation (Article 17) General Comment, 2001

Life in prison should start and carry on within a framework of justice and fairness, in a way that
minimises the prisoners’ feelings of powerlessness and makes explicit to them that they remain
citizens with rights and obligations. This is likely to be particularly important to those coming
into prison for the first time. As soon as possible after the first point of admission arrangements
should be made to ensure that all prisoners are made aware of the regulations of the prison,
what is expected of them and what they can expect of the prison staff. If possible they should
be given a personal copy of the prison regulations.

Provision needs to be made to ensure that those who do not speak the local language, who
are illiterate or disabled, can still receive and understand this important information. This can be
done in a variety of ways: by having someone read and explain the rules, by making sure that
there is someone who talks the language of the prisoner, in some countries by use of videos. It
is especially important that prisoners should be made aware of their right to make a request or
a complaint, as described in chapter 13 of this handbook.

The way that staff in a prison admission area carry out their work may vary according to the
number of prisoners who are admitted or released on a single day. In prisons for long term
prisoners there may only be a handful of prisoners admitted or released in a month. In this case
staff will not be under great pressure and will be able to devote a reasonable amount of time to
dealing with each prisoner. In large urban prisons, which deal primarily with prisoners who are
pre-trial or awaiting sentence or who are serving short sentences, there may be tens or even
hundreds of prisoners passing through the admission area each day, often within a few hours.
In the latter situation staff need to be well supported and supervised by management so that
essential elements of the admission process are maintained.

The admission area can be very intimidating for new arrivals to prison. The receiving staff
need to be specially trained to recognise how to exercise the difficult balance between firm
control, which makes clear to the person that the prison is a well organised place, and an
understanding of the stress which the prisoner is likely to be feeling as he or she moves into
this strange new world. Not all staff are suited for this type of work. Those who work in the
admission area should be specially selected and should be given specific training to enable
them to carry out their work with sensitivity and with confidence.
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Prisoners and health care

The framework

Those who are imprisoned retain their fundamental right to enjoy good health, both physical
and mental, and they retain their entitlement to a standard of medical care which is at least the
equivalent of that provided in the wider community. The International Covenant on Economic,
Social and Cultural Rights (Article 12) establishes:

‘ ‘ the right of everyone to the enjoyment of the highest attainable standard of physical
and mental health.

Alongside these fundamental rights of all human persons, prisoners have additional

safeguards as a result of their status. When a state deprives people of their liberty it takes on
a responsibility to look after their health in terms both of the conditions under which it detains
them and of the individual treatment which may be necessary as a result of those conditions.

Good health is important to everyone. It affects how people behave and their ability to function
as members of the community. It has a particular significance in the closed community of

a prison. By its nature imprisonment can have a damaging effect on both the physical and
mental wellbeing of prisoners. Prison administrations have a responsibility, therefore, not simply
to provide medical care but also to establish conditions which promote the wellbeing of both
prisoners and prison staff. Prisoners should not leave prison in a worse condition than when
they entered. This requirement applies to all aspects of prison life, but especially to healthcare.

Prisoners often arrive in prison with pre-existing health problems which may have been
caused by neglect, abuse or the prisoner’s previous lifestyle. Prisoners often come from the
poorest sections of society and their health problems will reflect this. They will bring with them
untreated conditions, addictions and also mental health problems. These prisoners will need
particular support, as will those many others whose mental health may be significantly and
adversely affected by the fact of imprisonment.

‘ ‘ Overcrowded prisons with infected inmates and with poor hygiene and sanitation
are a dominant threat in the field of communicable diseases in the region. Prison
health must be a priority.

Statement from the heads of government at the
4th Baltic Sea States Summit on the Threat of Communicable Diseases
Issued at St. Petersburg, 10 June 2002

In many countries, a large percentage of those in prison are infected with transmissible diseases,
such as tuberculosis, hepatitis and HIV/AIDS. Prison administrations have a responsibility to
those who come into prison — prisoners especially, but also staff and visitors — to ensure that they
are not exposed to risks of infection. A failure to manage these conditions will mean that they
become community health problems as a result of contact between the prison and wider society,
through staff and visitors, and as a result of the eventual release of prisoners.

In some jurisdictions the increasing use of long or indeterminate sentences is leading to a
growth in age-related medical problems in the prison population. Some prison systems now face
dealing with prisoners who are physically infirm or suffering from dementia. This will place further
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demands on prison administrations to ensure that they plan appropriate healthcare provision. The
general issues concerning elderly prisoners are dealt with in chapter 19 of this handbook.

An ob//gation A number of countries experience great difficulty in providing healthcare of a reasonable
even In times  standard to the population at large. Even in these circumstances prisoners are entitled to
of economic the best possiblelhealthcare arrangements and this should be provided free of charge. The
e European Committee for the Prevention of Torture (CPT) has stated that even in times of grave
di ff/cu/z‘y economic difficulty nothing can relieve the state of its responsibility to provide the necessities of
life to those whom it has deprived of liberty. The CPT has also made clear that the necessities
of life include sufficient and appropriate medical supplies.®

The right to healthcare
What the international instruments say

Prisoners, whatever the nature of their offence, retain all those fundamental rights to which
they are entitled as human persons, including the right to enjoy the highest attainable
standards of physical and mental health. Specific international instruments set out more clearly
what this implies in terms of the healthcare provision to be made by prison administrations.

Nelson Mandela Rules, Rule 13:

All accommodation provided for the use of prisoners and in particular all sleeping
accommodation shall meet all requirements of health, due regard being paid to climatic
conditions and particularly to cubic content of air, minimum floor space, lighting, heating
and ventilation.

Nelson Mandela Rules, Rule 25:

1. Every prison shall have in place a health-care service tasked with evaluating,
promoting, protecting and improving the physical and mental health of prisoners,
paying particular attention to prisoners with special health-care needs or with health
issues that hamper their rehabilitation.

2. Thehealth-care service shall consist of an interdisciplinary team with sufficient qualified
personnel acting in full clinical independence and shall encompass sufficient expertise
in psychology and psychiatry. The services of a qualified dentist shall be available to
every prisoner.

Nelson Mandela Rules, Rule 27:

1. All prisons shall ensure prompt access to medical attention in urgent cases. Prisoners
who require specialized treatment or surgery shall be transferred to specialized
institutions or to civil hospitals. Where a prison service has its own hospital facilities,
they shall be adequately staffed and equipped to provide prisoners referred to them
with appropriate treatment and care.

2. Clinical decisions may only be taken by the responsible health-care
professionals and may not be overruled or ignored by non-medical prison staff.

Nelson Mandela Rules, Rule 31:

The physician or, where applicable, other qualified health-care professionals shall have
daily access to all sick prisoners, all prisoners who complain of physical or mental health
issues or injury and any prisoner to whom their attention is specially directed. All medical
examinations shall be undertaken in full confidentiality.

UN Principles of Medical Ethics relevant to the Role of Health Personnel, particularly
Physicians, in the Protection of Prisoners and Detainees against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment, Principle 1:

Health personnel, particularly physicians, charged with the medical care of prisoners and
detainees have a duty to provide them with protection of their physical and mental health
and treatment of disease of the same quality and standards as is afforded to those who are
not imprisoned or detained.
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Basic Principles for the Treatment of Prisoners, Principle 9:

Prisoners shall have access to the health services available in the country without
discrimination on the grounds of their legal situation.

Body of Principles for the Protection of All Persons under Any Form of Detention or
Imprisonment, Principle 24:
A proper medical examination shall be offered to a detained or imprisoned person as
promptly as possible after his admission to the place of detention or imprisonment, and

thereafter medical care and treatment shall be provided whenever necessary. This care
and treatment shall be provided free of charge.

Putting it into practice

Compar able  Wherever possible prisoners should have full access to the medical facilities which are
care must be  available to the public at large. In most jurisdictions this access is limited to specialist care
,Ol’OV/dGO' while general medical care is provided within the individual prison or in specific prison medical
facilities. Any medical treatment or nursing care provided by the prison administration should
be at least comparable to what is available in the outside community.

General  As a minimum, the prison administration should provide in each prison:
medical care initial medical screening on admission to the prison;

regular out-patient consultations;
emergency treatment;
suitably equipped premises for consultation with and the treatment of prisoners;
an adequate supply of appropriate medicines dispensed by qualified pharmacists;
facilities for physiotherapy and post-treatment rehabilitation;
any special diets which may be identified as medically necessary.

Prison administrations will need to ensure that access to general medical care is available at
any time and without delay in cases of urgency.

‘ ‘ The Inter-American Commission on Human Rights noted in its petition to the Inter-
American Court of Human Rights that... there was evidence of more than 100 cases
of inmates not receiving necessary medical assistance; the prison did not have a
sufficient number of doctors or rehabilitation personnel... and there were areas in
the prison where inmates with tuberculosis and leprosy were kept, but no measures
had been taken to treat or isolate these inmates.®

International Human Rights Clinic, Tuberculosis, Human Rights and the Law, 2017

Links with the In al aspects of medical care prison authorities should seek to establish and maintain close
public health links with health service providers outside the prison. This will not only allow for a continuity
service of treatment but will also enable prisoners and staff to benefit from wider developments in
treatments, in professional standards and in training.

‘ ‘ Delegates at the International Meeting on Prisons and Health in Moscow on 23 and
24 October 2003, representing senior staff from prison and public health services
across Europe, wish to draw the attention of all countries in Europe to the essential
need for close links or integration between public health services and prison health.?°

Moscow Declaration, World Health Organisation, 2003
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ltis an important principle of prison health care that all necessary medical care and treatment
should be provided free of charge. This may require special attention in those jurisdictions
where the free provision of medical care in civil society is limited. A particular problem can
arise where there are increasing numbers of long term prisoners who may require expensive
treatment for complex or terminal conditions. Prison administrations will need to ensure that
they make suitable arrangements which are based on the needs of prisoners and that the
required treatment is not restricted on the grounds that it is deemed to be too expensive
merely because the patient is a prisoner.

The question of medical screening on first admission to prison was dealt with in chapter 5 of
the handbook. There are several important reasons why prisoners should be offered a medical
examination when they first arrive in prison:

it enables medical staff to identify any pre-existing medical conditions and ensure that
appropriate treatment is provided;

it allows appropriate support to be provided to those who may be suffering the effects
of the withdrawal of drugs;

it will help to identify any injuries which may have been sustained during initial detention;

it will allow trained staff to assess the mental state of the prisoner and provide
appropriate support to those who may be vulnerable to self-harm.

It is not always possible to ensure that a doctor is able to carry out a medical examination of
all prisoners as soon as they are admitted to prison. Prison administrations should ensure that
each prisoner is at least seen by a suitably qualified nurse who can report any concerns to the
medical officer.

As part of the admissions procedure prisoners should receive clear information on the
arrangements for health care in the prison and the method of seeking a medical consultation.

In addition to the facilities for general medical, dental and psychiatric care, the prison
administration should also ensure that it has suitable arrangements in place to provide
specialist consultation and in-patient care. This will require a close link between the prison
and the medical services in civil society since it is unlikely that prison health care services

will themselves be able to make adequate arrangements for the full range of specialisms. In
planning for specialist care particular attention will need to be given to the needs of vulnerable
groups, especially women and older prisoners.

Access to specialist facilities may often require the transfer of the prisoner to another location.
Prison administrations will need to ensure that arrangements for escorting prisoners are
suitable and do not lead to interruptions and delays in treatment or additional anxiety for the
prisoner. The conditions in which prisoners are transported should be appropriate to their
medical condition.

From time to time some prisoners will have medical problems which require to be dealt

with in a hospital. There are several different ways of providing such a service. Many prison
administrations have established prison hospitals which are able to deal with less acute cases
requiring in-patient treatment. In other cases the problems of security have been addressed by
establishing special prison units within civil hospitals. Often, however, prisoners may receive in-
patient treatment in the normal facilities of a civil hospital. In such cases special consideration
will need to be given to the appropriate security arrangements, especially for women in
childbirth and for the terminally ill.
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‘ ‘ In her application to the European Court she complained under Article 3 of the
Convention that she had been shackled to her bed during her stay in the maternity
hospital and placed in a metal cage during court hearings before and after she gave
birth... The Court considered it sufficiently established that the ... applicant had
been subjected to continuous shackling in the maternity hospital. It recalled that the
handcuffing or shackling of an ill or otherwise weak person was disproportionate
to the requirements of security and implied an unjustifiable humiliation, whether or
not intentional.?’

European Court of Human Rights judgment in the case of
Korneykova and Korneykov v. Ukraine, 2016

A healthy environment

What the international instruments say

In addition to meeting the needs of those prisoners who are ill, prison administrations are also
responsible for ensuring that the conditions of imprisonment do not undermine physical and
mental well-being.

Nelson Mandela Rules, Rule 13:

All accommodation provided for the use of prisoners and in particular all sleeping
accommodation shall meet all requirements of health, due regard being paid to climatic
conditions and particularly to cubic content of air, minimum floor space, lighting, heating
and ventilation.

Nelson Mandela Rules, Rule 15:

The sanitary installations shall be adequate to enable every prisoner to comply with the
needs of nature when necessary and in a clean and decent manner.

Nelson Mandela Rules, Rule 16:

Adequate bathing and shower installations shall be provided so that every prisoner can,
and may be required to, have a bath or shower, at a temperature suitable to the climate,
as frequently as necessary for general hygiene according to season and geographical
region, but at least once a week in a temperate climate.

Nelson Mandela Rules, Rule 35:

1. The physician or competent public health body shall regularly inspect and advise the
prison director on:
(@) The quantity, quality, preparation and service of food;
(b) The hygiene and cleanliness of the institution and the prisoners;
(c) The sanitation, temperature, lighting and ventilation of the prison;
(d) The suitability and cleanliness of the prisoners’ clothing and bedding;

(e) The observance of the rules concerning physical education and sports, in cases
where there is no technical personnel in charge of these activities.

Putting it into practice

There is an absolute obligation on the state to preserve and, if necessary, restore the health
of those individuals for whom it takes responsibility by depriving them of their liberty. The
conditions under which prisoners are detained will have a major impact on their health and
well-being. In order to meet their responsibilities, therefore, prison administrations should
ensure appropriate standards in all those areas which may affect the health and hygiene of

PRISONERS AND HEALTH CARE



Transmissible
diseases

Staff
education
in disease

transmission

Mental health
conditions

prisoners. The physical conditions of the accommodation, the food and the arrangements for
hygiene and sanitation should all be designed in such a way as to help those who are unwell to
recover and to prevent the spread of infection to the healthy.

Many jurisdictions face overwhelming problems, such as overcrowding, and an acute shortage
of resources presents major obstacles to achieving healthy prison conditions. The amount

of space available to each prisoner and access to natural light and fresh air will all have a
significant impact on the spread of infectious diseases and on the mental state of prisoners.

‘ ‘ The delegation observed that the national standard of at least 4m? of living space per
prisoner was far from being met in most of the prisons visited; in particular at Chisinau
and Soroca Prisons, the levels of overcrowding had reached disturbing proportions.
Material conditions of detention in these two prisons were inadequate also in many
other respects (e.g. poor, or even very poor, state of repair and hygiene; limited access
to natural light; insalubrious sanitary facilities; infestation by vermin; worn-out and filthy
mattresses; etc.) and, in the CPT’s view, could be considered as amounting to inhuman
and degrading treatment. At Chisinau Prison, the situation was further exacerbated by
the impoverished regime to which remand prisoners were subjected.??

Report by the European Committee for the Prevention
of Torture on a visit to Moldova in 2015

Transmissible diseases have become a major problem for many prison administrations.

In some countries in Eastern Europe and Central Asia in the late 1990s the incidence of
tuberculosis reached epidemic proportions calling for exceptional measures. Infection with
HIV/AIDS and hepatitis B and C are now widespread in prisons in many parts of the world.
A number of administrations have addressed these problems through initial screening and
treatment programmes, often in conjunction with international agencies and NGOs.

‘ ‘ A Memorandum of Understanding has been signed with the Ministry of Law and Human
Rights in Indonesia for active TB case-finding through annual screening and diagnosis
in correctional facilities in five provinces. TB and HIV/AIDS were among the top ten
causes of mortality and morbidity in prisons and detention centers in Indonesia in
2014. While the prison and pre-trial detention populations are relatively small, they
constitute an important vulnerable group. The overcrowded situation (by 55%) and
the inadequate administrative or management measures against TB infection control
in the prisons contribute to the high TB burden in Indonesian prison settings.?

KNCV Tuberculosis Foundation, TB screening and
diagnosis in Indonesian prisons, 2016

In those jurisdictions with a high incidence of transmissible disease prison administrations
should establish a programme of education for staff in the transmission of disease and forms
of protection so as to enable them to carry out their work normally. In some countries staff are
routinely offered free inoculation against hepatitis.

The conditions of imprisonment will have a serious impact on the mental well-being of
prisoners. Prison administrations should seek to reduce the extent of that impact and should
also establish procedures to monitor its effects on individual prisoners. Steps should be taken
to identify those prisoners who might be at risk of self-harm or suicide. Staff should be properly
trained in recognising the indicators of potential self-harm.

Where prisoners are diagnosed as mentally ill they should not be held in prison but should be
transferred to a suitably equipped psychiatric facility.
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‘ ‘ This case concerned the suicide in prison, by hanging, of a drug addict. The Court
held that there had been a violation of Article 2 (right to life) of the Convention,
finding that the French authorities had failed in their positive obligation to protect
the applicants’ brother’s right to life. It observed in particular that it must have been
clear to both the prison authorities and the medical staff that his state was critical,
and placing him in a disciplinary cell had only made matters worse... The Court also
held that there had been a violation of Article 3 (prohibition of inhuman or degrading
treatment) of the Convention, finding that the applicants’ brother’s placement in a
disciplinary cell for two weeks was not compatible with the level of treatment required
in respect of such a mentally disturbed person.?*

European Court of Human Rights judgment in the case of Ketreb v. France, 2012

International instruments place a special obligation on prison medical officers to use their
professional expertise to inspect and report on all those conditions which may affect the
health and hygiene of prisoners. Health care staff have an important role in establishing the
concept that health care embraces not simply treatment but all aspects of creating a healthy
environment and that this requires the co-operation of everyone in the prison. This will be
particularly challenging where resources are limited.

Individual treatment
What the international instruments say

Individual prisoners are entitled to regular, confidential access to appropriate levels of medical
consultation which is at least the equivalent to that available in civil society. Any medical
judgements and treatments will be based on the needs of the individual prisoner and not on
the needs of the administration.

Nelson Mandela Rules, Rule 31:

The physician or, where applicable, other qualified health-care professionals shall have
daily access to all sick prisoners, all prisoners who complain of physical or mental health
issues or injury and any prisoner to whom their attention is specially directed. All medical
examinations shall be undertaken in full confidentiality. Body of Principles for the Protection
of All Persons under Any Form of Detention or Imprisonment, Principle 26:

The fact that a detained or imprisoned person underwent a medical examination, the name
of the physician and the results of such an examination shall be duly recorded. Access to
such records shall be ensured. Modalities therefore shall be in accordance with relevant
rules of domestic law.

Putting it into practice

Prison administrations must make appropriate arrangements to ensure that prisoners who
are sick or who are concerned about their health have access each day to a suitably qualified
medical officer. The conditions under which these consultations take place should be such as
to respect the dignity of the prisoner and allow confidentiality to be maintained. Where security
issues need to be considered it may be necessary to allow consultations with the medical
officer to take place within sight but not within hearing of prison guards.

The conditions under which prisoners are interviewed about their health should be the
equivalent of those which apply in civil medical practice. Wherever possible they should take
place in appropriately equipped consulting rooms. It is unacceptable for consultation to take
place with groups of prisoners or in the presence of other prisoners or non-medical staff.
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The right to confidentiality also requires that prisoners should not have to submit their requests
for access to the doctor to other prison staff. Under no circumstances should they be required
to disclose their reasons for seeking a consultation. The arrangements for seeking a medical
consultation should be made clear to prisoners on admission to the prison.

The medical records of individual prisoners should remain under the control of the medical officer
and should not be disclosed without the prior written authorisation of the prisoner. In some countries
prison health care services come under the jurisdiction of civilian health care provision. In addition to
the benefits of this discussed in the section on ‘The right to healthcare’ above, such arrangements
also help to establish clearly that medical records are not part of general prison records.

The treatment provided as a result of consultation and diagnosis should be that which is in the
best interests of the individual prisoner. Decisions should not be based on the relative cost or
convenience to the prison administration.

In addition to the management of those healthcare problems which present themselves in
prison, medical officers also have a responsibility to ensure that they have arrangements in
place to identify and respond to any pre-existing medical conditions. This again will require
suitable common arrangements with the external medical authorities.

In some countries arrangements exist whereby those prisoners who are terminally ill may be
released early from their sentences. Any diagnosis made or advice offered by prison medical staff
should be based on professional judgement and in the best interests of the prisoner. It will be for the
prison authorities to consider and assess any risks posed by the early release of such prisoners.

‘ ‘ A [US] federal judge ruled Thursday that former House speaker Salvatore F. DiMasi
can leave prison early, citing his deteriorating medical condition after battling cancer
and the higher-quality care he will be able to receive at home with his family. Citing
“extraordinary and compelling reasons” to release DiMasi early, US District Judge
Mark L. Wolf said he hoped his decision would focus attention on the issue of
compassionate release for chronically ill federal prisoners.®

Boston Globe, “DiMasi to be released within a week”, 17 November 2016

Punishment should not be the response to prisoners who mutilate themselves, inflict injuries
on themselves intentionally or attempt suicide. Whilst the circumstances can vary from
individual prisoners harming themselves or attempting suicide from distress or mental illness to
groups of prisoners using self-mutilation as an extreme form of protest, a disciplinary response
is inappropriate. Care and treatment for the individual or attention to the causes which led
prisoners to such an extreme act as self-mutilation should be the response.

‘ ‘ Last September, Christopher Trotchie used wet paper to cover up the camera in his
[British Columbia] jail cell. Then he slashed his forearms. Mr. Trotchie, who suffers
from mental-health issues and has a history of self-harm, lost a significant amount of
blood, but survived.

His next week was not spent in hospital. He was placed in solitary confinement
that same day. A lawsuit filed against the provincial government ... says a jail staff
member adjudicated the case and ruled that Mr. Trotchie knew slashing himself
would require a large number of emergency responders to come to his cell, and that
this was a punishable offence.?®

The Globe and Mail, “Prisoner sues B.C. after being segregated as
punishment for self-harm”, 13 May 2015
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Health care personnel

What the international instruments say

Each prison should have available to it sufficient suitably qualified health care staff to meet the
needs of the prison population.

Nelson Mandela Rules, Rule 25:

1.

Every prison shall have in place a health-care service tasked with evaluating,
promoting, protecting and improving the physical and mental health of prisoners,
paying particular attention to prisoners with special health-care needs or with health
issues that hamper their rehabilitation.

The health-care service shall consist of an interdisciplinary team with sufficient qualified
personnel acting in full clinical independence and shall encompass sufficient expertise
in psychology and psychiatry. The services of a qualified dentist shall be available to
every prisoner.

Nelson Mandela Rules, Rule 27 (2):

Clinical decisions may only be taken by the responsible health-care professionals and
may not be overruled or ignored by non-medical prison staff.

Nelson Mandela Rules, Rule 32 (1):

The relationship between the physician or other health-care professionals and the prisoners
shall be governed by the same ethical and professional standards as those applicable to
patients in the community, in particular:

CY
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The duty of protecting prisoners’ physical and mental health and the prevention and
treatment of disease on the basis of clinical grounds only;

Adherence to prisoners’ autonomy with regard to their own health and informed
consent in the doctor-patient relationship;

The confidentiality of medical information, unless maintaining such confidentiality
would result in a real and imminent threat to the patient or to others;

An absolute prohibition on engaging, actively or passively, in acts that may constitute
torture or other cruel, inhuman or degrading treatment or punishment, including
medical or scientific experimentation that may be detrimental to a prisoner’s health,
such as the removal of a prisoner’s cells, body tissues or organs.

Nelson Mandela Rules, Rule 46:

1.

Health-care personnel shall not have any role in the imposition of disciplinary sanctions
or other restrictive measures. They shall, however, pay particular attention to the health
of prisoners held under any form of involuntary separation, including by visiting such
prisoners on a daily basis and providing prompt medical assistance and treatment at
the request of such prisoners or prison staff.

Health-care personnel shall report to the prison director, without delay, any adverse
effect of disciplinary sanctions or other restrictive measures on the physical or mental
health of a prisoner subjected to such sanctions or measures and shall advise the
director if they consider it necessary to terminate or alter them for physical or mental
health reasons.

Health-care personnel shall have the authority to review and recommend changes to
the involuntary separation of a prisoner in order to ensure that such separation does
not exacerbate the medical condition or mental or physical disability of the prisoner.

Nelson Mandela Rules, Rule 78:

1.

So far as possible, prison staff shall include a sufficient number of specialists such as
psychiatrists, psychologists, social workers, teachers and trade instructors.
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Putting it into practice

In 1979 the International Council of Prison Medical Services approved an ethical code known
as the Oath of Athens, according to which they pledged:

‘ ‘ ... in keeping with the spirit of the Oath of Hippocrates, that we shall endeavour to
provide the best possible health care for those who are incarcerated in prisons for
whatever reasons, without prejudice and within our respective professional ethics.

We recognize the right of the incarcerated individuals to receive the best possible
health care.

We undertake:
1 To abstain from authorising or approving any physical punishment.
2 To abstain from participating in any form of torture.

3 Not to engage in any form of human experimentation amongst incarcerated
individuals without their informed consent.

4 To respect the confidentiality of any information obtained in the course of our
professional relationships with incarcerated persons.

5 That our medical judgements be based on the needs of our patients and take
priority over any non-medical matters.

Prison administrations will need to ensure that medical staff working in prisons receive
proper support and training both in the specific requirements of prison medicine and in more
general developments. Qualified medical staff who are prepared to work in prisons are often
in short supply. Prison administrations should ensure that their expertise is not diverted into
inappropriate tasks by providing them with appropriate auxiliary and clerical support.

The International Council of Nurses in 1998 produced a statement which says, among other
things, that national nursing associations should provide access to confidential advice, counsel
and support for prison nurses. [The Nurse’s Role in the Care of Prisoners and Detainees,
International Council of Nurses, 1998]

Prison administrations must ensure that prisoners have access to qualified medical staff who
are sufficient in both number and expertise to meet their needs. This is often best arranged by
establishing links with the health care provision for the general civilian population. All medical
and health care staff should be suitably qualified to at least the same level as would be required
for similar posts outside prison. Similarly their salaries and conditions of employment should be
of an equivalent nature.

The United Nations Principles of Medical Ethics place on all health personnel, and particularly
physicians, a duty to provide prisoners with protection of their physical and mental health

and treatment of disease. Their first priority, therefore, is the health of their patients and not
the management of the prison. The Oath of Athens, quoted above, further makes it clear that
medical judgements should be based on the needs of patients and take priority over any non-
medical matters.

Medical staff working in prisons are not part of the disciplinary or administrative staff of
the prison. In some jurisdictions where medical staff are employed directly by the prison
administration they have a separate management structure which is independent of the
individual prison.
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‘ ‘ Doctors may frequently be approached when the sanction considered is solitary
confinement. Solitary confinement has clearly been shown to be detrimental to health.
In cases where it is enforced, its use should be limited to the shortest time possible.
Thus, doctors should not collude in moves to segregate or restrict the movement of
prisoners except on purely medical grounds, and they should not certify a prisoner
as being fit for solitary confinement or any other form of punishment.?”

World Health Organisation, Prisons and Health, 2014

There are a number of issues in which medical staff need to distinguish between the demands
of the prison administration and the ethics of professional health care. A number of important
examples and the appropriate medical response to them are listed below.

Nelson Mandela Rules, Rule 34:

If, in the course of examining a prisoner upon admission or providing medical care to the
prisoner thereafter, health-care professionals become aware of any signs of torture or other
cruel, inhuman or degrading treatment or punishment, they shall document and report such
cases to the competent medical, administrative or judicial authority. Proper procedural
safeguards shall be followed in order not to expose the prisoner or associated persons to
foreseeable risk of harm.

In 1999 a coalition of professional and human rights bodies and individuals developed a set
of principles for the effective documentation of torture or ill treatment known as the Istanbul
Protocol. [Principles on the Effective Documentation of Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment (Istanbul Protocol), 1999]

The Nelson Mandela Rules now make specific reference to body searches and the very limited
role which healthcare staff may have in such a procedure in Rule 52. This rule is described in
greater detail in chapter 7 in the section on searching procedures.

In 1993 the World Medical Association adopted a statement on body searches of prisoners
which includes the provision that the physician’s obligation to provide medical care to the
prisoner should not be compromised by an obligation to participate in the prison’s security
system. Where they have to be carried out, such searches should, therefore, be conducted by
a physician other than the physician who provides medical care to the prisoner. [Statement on
Body Searches of Prisoners, World Medical Association, 1993, editorially revised at the 170th
Council Session, Divonne-les-Bains, France, May 2005, and revised by the 67th WMA General
Assembly, Taipei, Taiwan, October 2016]

In 1991 and 1992 the World Medical Association adopted guidelines for doctors involved

in the care of hunger strikers which stress the importance of consent and confidentiality in

the relationship between the doctor and patient, and that decisions on intervention or non-
intervention should be left with the individual doctor without interference from third parties whose
primary interest is not the patient’s welfare. [Declaration of Malta on Hunger Strikers, World
Medical Association, 1991, 1992, revised by the WMA General Assembly, Pilanesberg, South
Africa, October 2006. and further amended at the General Assembly, Chicago, USA, 2017]

In 1981 and again in 2000 the World Medical Association resolved that it was unethical for
physicians to participate in capital punishment, in any way, or during any step of the execution
process. [Resolution on Physician Participation in Capital Punishment, World Medical
Association, 1981, 2000 amended by the WMA General Assembly, Seoul, Korea, October 2008]

The nature of the prison community is such that, in addition to ensuring the availability of a full range
of medical services, prison administrations should also recognise that all prison staff need to have
an understanding of basic health matters. Very often when an incident occurs in a prison in which
someone needs immediate first aid it will be non health care staff who will be first on the scene and
will be required to administer immediate care. They should be properly trained to deliver this care.
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In his speech at the official launch of the re-training and human rights project of the South
African Department of Correctional Services, the former President of South Africa, Nelson
Mandela, stressed the importance of both security and justice in the administration of prisons:

‘ ‘ Secure prisons are essential to making our justice system an effective weapon
against crime. When prisoners — convicted or awaiting trial — are entrusted to your
care, they must know and the public must know that they will remain there until they
are legally discharged ...

The full contribution which our prisons can make towards a permanent reduction
in the country’s crime-rate lies also in the way in which they treat prisoners. We
cannot emphasise enough the importance of both professionalism and respect for
human rights.?8

Kroonstad, 25 June 1998

One of the most important findings of the report produced by Lord Justice Woolf after a
number of very serious riots in English prisons in 1990 was that the maintenance of a correct
balance between security, control and justice is the key to an effectively managed prison.

‘ ‘ (T)here are three requirements which must be met if the prison system is to be stable:
they are security, control and justice.

For present purposes, “security” refers to the obligation of the Prison Service to
prevent prisoners escaping. “Control” deals with the obligation of the Prison Service
to prevent prisoners being disruptive. “Justice” refers to the obligation of the Prison
Service to treat prisoners with humanity and fairness and to prepare them for their
return to the community ...2°

Lord Justice Woolf, Prison Disturbances, April 1990 (The Woolf Report), 1991

The importance of achieving and maintaining that balance between security, control and
justice must be understood by all prison managers. It is quite wrong to suggest that treating
prisoners with humanity and fairness will lead to a reduction in security or control. On the
contrary, the objective of preventing escapes and ensuring control can best be achieved within
a well ordered environment which is safe for prisoners and staff,

in which all members of the prison community perceive they are being treated with
fairness and justice;

in which prisoners have the opportunity to participate in constructive activities and to
prepare themselves for release;

the professional prison manager has to strive constantly to ensure that this balance is
maintained.
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Aspeots of physical security include the architecture of the prison buildings, the strength of the
wallls of those buildings, the bars on the windows, the doors of the accommodation units, the
specifications of the perimeter wall and fences, watchtowers and so on. They also include the
provision of physical aids to security such as locks, cameras, alarm systems, radios and such
like.

In designing the physical aspects of security, a balance needs to be found between the best
way of achieving the required security level and the need to respect the dignity of the individual.
For example, it is possible to use architectural designs which meet the need for cell and
dormitory windows to be secure while, at the same time, meeting the standards for access

to natural light and fresh air. Physical aids to security such as cameras, monitoring and alarm
systems by definition intrude on personal privacy. In making decisions about where they have
to be placed, there needs to be a balance between legitimate security requirements and the
obligation to respect individual privacy.

The safety of individual prisoners must also be borne in mind. The design of many prisons
leads to the creation of places in which prisoners may congregate unobserved. This may be
a source of potential threat both to the security of the prison and to the safety of individual
prisoners. Prison administrations should develop procedures for identifying and managing
these areas.

This relates to those procedures which have to be followed to prevent escape and to maintain
good order. Some of the most important of these are procedures concerned with searching,
both of physical spaces and of individuals. In each prison there should be a clearly understood
set of procedures which describe in detail the circumstances in which searches should be
carried out, the methods to be used and their frequency. These procedures must be designed
to prevent escape and also to protect the dignity of prisoners and their visitors.

There should be procedures for regularly searching all places where prisoners live, work

or congregate. These should include searches of living accommodation, such as cells and
dormitories, to make sure that security features, including doors and locks, windows and
grilles, have not been tampered with. Depending on the security category of the prisoner, his
or her personal property should also be subject to search from time to time. Staff need to

be specially trained to carry out these searches in such a way as to detect and prevent any
escape attempt or secretion of contraband while at the same time respecting the dignity of
prisoners and respect for their personal possessions. The procedure for such searches should
allow the prisoner to be present whilst the search is carried out.

There should also be procedures which govern the regularity of checking prisoner numbers
and how these checks are carried out. The same applies to arrangements for movements of
prisoners from one area of the prison to another.

Whie physical and procedural security arrangements are essential features of prison life,
they are not of themselves sufficient. Security also depends on an alert staff who interact

with prisoners, who have an awareness of what is going on in the prison and who make sure
that prisoners are kept active in a positive way. This is often described as dynamic security.

In the United States, prisons based on the principles of dynamic security are sometimes
known as direct supervision jails. This kind of security is much more qualitative than static
security measures. Where there is regular contact with prisoners, an alert staff member will be
responsive to situations which are different from the norm and which may present a threat to
security. Staff who are engaged with prisoners in these ways will be able to prevent escapes
more effectively by being aware of what is happening in the prison community before an
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incident occurs. The strength of dynamic security is that it is likely to be proactive in a way
which recognises a threat to security at a very early stage. It will operate best where there is a
professional and well-trained staff.

‘ ‘ Direct supervision combines two key elements—the physical design of a jail and an
inmate management strategy —to significantly reduce the problem inmate behavior
commonly seen in jails. Direct supervision jails focus on actively managing inmate
behavior to produce a jail that is safe and secure for inmates, staff, and visitors.%°

“Direct Supervision Jails,” from the website of the United States
National Institute of Corrections

The need for a clear set of rules and regulations

Al well ordered communities, including prisons, need to operate within a set of rules and
regulations that are perceived by the members of the community to be fair and just. In prisons
these regulations will be designed to ensure the safety of each individual, both staff and
prisoner, and each group has a responsibility to observe those rules and regulations. Prisoners
should receive reward for good behaviour as well as punishment for bad behaviour. Staff need
to know that they also are expected to observe the rules at all times. A prison community will
have a clearly defined system of hearings, discipline and sanctions for those who deviate from
the agreed rules which is applied in a just and impartial manner.

Prison administrations have a duty to keep in custody those whom the judicial authorities
have decided should lose their liberty. Prisoners do not like being in prison but the majority

of them accept the reality of their situation; provided they are subject to appropriate security
measures and fair treatment they will not try to escape or seriously disrupt the normal routine
of the prison. On the other hand, a small number may well do everything in their power to try to
escape. If they were to escape, some prisoners would be a danger to the community; others
would not be a threat to the public. All of this means that the prison authorities should be able
to assess the danger posed by each individual prisoner in order to make sure that each one is
subject to the appropriate conditions of security, neither too high nor too low.

In prisons the world over there are situations where there is excessive security and control by
the prison authorities at the expense of justice:

oppressive security measures which exclude rehabilitative programmes;
brutal methods of control;

lack of justice in disciplinary hearings;

unlawful punishments.

In prison systems in some countries, those managing prisons have lost control of their
institutions and have allowed powerful groups of prisoners to exert an illegal system of control
over both other prisoners and staff.

In both situations the well ordered community breaks down, leading to the possibility of violent

and abusive behaviour by prisoners and staff, the likelihood of disorder, the possibility of
escapes and an absence of constructive activities for prisoners.
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Only in extreme circumstances, when there is a complete breakdown in order and all other
interventions have failed, either individually or collectively, can use of force be justified as a
legitimate method of restoring order. This must be the last resort. Because prisons are closed
communities in which abuse of authority can easily occur in such circumstances, there has to
be a specific and transparent set of procedures for use of force. This issue is also referred to in
chapters 3 and 4.

International instruments define the purpose of imprisonment as being to protect society against
crime not simply by removing offenders from society but by trying to ensure, as far as is possible,
their rehabilitation. In order for this to happen, prison administrations need to achieve an appropriate
balance between security and those programmes which are designed to enable prisoners

to reintegrate into society. This balance is more likely to be achieved if there is a clear set of
procedures which define the appropriate level of security for the prison and for individual prisoners.

What the international instruments say

Nelson Mandela Rules, Rule 4:

1. The purposes of a sentence of imprisonment or similar measures deprivative of a
person’s liberty are primarily to protect society against crime and to reduce recidivism.
Those purposes can be achieved only if the period of imprisonment is used to ensure,
so far as possible, the reintegration of such persons into society upon release so that
they can lead a law-abiding and self-supporting life.

Nelson Mandela Rules, Rule 47:

1. The use of chains, irons or other instruments of restraint which are inherently degrading
or painful shall be prohibited.

2. Other instruments of restraint shall only be used when authorized by law and in the

following circumstances:

(@) Asaprecaution against escape during a transfer, provided that they are removed
when the prisoner appears before a judicial or administrative authority;

(b) By order of the prison director, if other methods of control fail, in order to prevent
a prisoner from injuring himself or herself or others or from damaging property; in
such instances, the director shall immediately alert the physician or other qualified
health-care professionals and report to the higher administrative authority.

Nelson Mandela Rules, Rule 51:

Searches shall not be used to harass, intimidate or unnecessarily intrude upon a prisoner’s
privacy. For the purpose of accountability, the prison administration shall keep appropriate
records of searches, in particular strip and body cavity searches and searches of cells, as
well as the reasons for the searches, the identities of those who conducted them and any
results of the searches.

Nelson Mandela Rules, Rule 52:

1. Intrusive searches, including strip and body cavity searches, should be undertaken
only if absolutely necessary. Prison administrations shall be encouraged to develop
and use appropriate alternatives to intrusive searches. Intrusive searches shall be
conducted in private and by trained staff of the same sex as the prisoner.

2. Body cavity searches shall be conducted only by qualified health-care professionals
other than those primarily responsible for the care of the prisoner or, at a
minimum, by staff appropriately trained by a medical professional in standards of
hygiene, health and safety.
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Nelson Mandela Rules, Rule 76 (1):
Training referred to in paragraph 2 of rule 75 shall include, at a minimum, training on:

(@) Relevant national legislation, regulations and policies, as well as applicable
international and regional instruments, the provisions of which must guide the work
and interactions of prison staff with inmates;

(b) Rights and duties of prison staff in the exercise of their functions, including respecting
the human dignity of all prisoners and the prohibition of certain conduct, in particular
torture and other cruel, inhuman or degrading treatment or punishment;

(c) Security and safety, including the concept of dynamic security, the use of force
and instruments of restraint, and the management of violent offenders, with due
consideration of preventive and defusing techniques, such as negotiation and
mediation;

(d) First aid, the psychosocial needs of prisoners and the corresponding dynamics in
prison settings, as well as social care and assistance, including early detection of
mental health issues.

Nelson Mandela Rules, Rule 89:

1. The fulfilment of these principles requires individualization of treatment and for this
purpose a flexible system of classifying prisoners in groups. It is therefore desirable
that such groups should be distributed in separate prisons suitable for the treatment
of each group.

2. These prisons do not need to provide the same degree of security for every group. It
is desirable to provide varying degrees of security according to the needs of different
groups. Open prisons, by the very fact that they provide no physical security against
escape but rely on the self-discipline of the inmates, provide the conditions most
favourable to the rehabilitation of carefully selected prisoners.

Nelson Mandela Rules, Rule 93:

1. The purposes of classification shall be:
(@) To separate from others those prisoners who, by reason of their criminal records
or characters, are likely to exercise a bad influence;
(b) To divide the prisoners into classes in order to facilitate their treatment with a
view to their social rehabilitation.

2. So far as possible, separate prisons or separate sections of a prison shall be used for
the treatment of different classes of prisoners.

Basic Principles for the Treatment of Prisoners, Principle 4:

The responsibility of prisons for the custody of prisoners and for the protection of society
against crime shall be discharged in keeping with a State’s other social objectives and
its fundamental responsibilities for promoting the well-being and development of all
members of society.

European Prison Rules, Rule 68:
This rule adds the following conditions to SMR 33:
68.1 The use of chains and irons shall be prohibited.

68.2 Handculffs, restraint jackets and other body restraints shall not be used except: a.
if necessary, as a precaution against escape during a transfer, provided that they
shall be removed when the prisoner appears before a judicial or administrative
authority unless that authority decides otherwise; or b. by order of the director, if
other methods of control fail, in order to protect a prisoner from self-injury, injury to
others or to prevent serious damage to property, provided that in such instances the
director shall immediately inform the medical practitioner and report to the higher
prison authority.
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Putting it into practice

The security measures to which prisoners are subject should be the minimum necessary to
achieve their secure custody. There are at least three valid reasons for this approach:

Staff are likely to be more aware of those prisoners who do require a high level of
security if the number of these is restricted.

The lower the level of security the more humane the treatment is likely to be.

The third reason is a pragmatic one; security is expensive and the higher the level, the
greater the cost. It makes financial sense not to have prisoners in a higher security
category than is necessary.

On first admission, each prisoner should be assessed to determine:
the risk that the prisoner might present to the community if he or she were to escape;

the likelihood that the person will try to escape either on his or her own or with external
assistance.

The prisoner should then be held in security conditions appropriate to that level of risk. The security
classification should be kept under constant review throughout the length of the sentence.

Minimum security (sometimes called open conditions) should be used for those
prisoners who present little or no risk to the community and who can be trusted not to
try to escape. In these conditions the level of physical security will be low. Very often
there will be no perimeter security. Internal security may be restricted to locking doors to
the accommodation units at night. Prisoners who have been convicted of some non-
violent offences may be suitable for these conditions as well as long term prisoners who
are approaching their date of release.

Medium security conditions are appropriate for the great majority of prisoners, who are
not determined to escape but who cannot be trusted in minimum security conditions.
Generally these conditions will involve a secure perimeter, such as a fence. All internal
doors in the prison will usually be locked but prisoners may be trusted to move from
one area of the prison to another without close supervision by staff.

Maximum security conditions should mean that escape is virtually impossible and
should only be used for the most dangerous prisoners. In these conditions there will be
a high standard of physical security, both around the perimeter and inside the prison.
The internal movement of prisoners will be closely supervised by staff, if necessary on a
one to one basis. Only a small minority of prisoners in any system are likely to need this
level of security. The proper management of this group of prisoners is dealt with in more
detail in chapter 8 of the handbook.

Prolonged solitary confinement as a form of security classification should always be avoided.
This matter is referred to in chapter 9.

Assessment of risk can help to identify those prisoners who present a threat to themselves,
to staff, to other prisoners and to the wider community. Criteria for assessing security risk have
been developed in many countries. Issues to be taken into account include:

the threat to the public were the prisoner to escape;

previous history of attempting to escape and access to external help;
in the case of pre-trial prisoners, any potential threat to witnesses;
the nature of the crime for which the prisoner was convicted;

length of sentence, which usually reflects the nature of the crime;

the potential for threat to other prisoners.
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In many prison systems there is an assumption that all pre-trial prisoners must be held in high
security conditions. This is not always the case and it should be possible to apply an assessment
of security risk to prisoners in this group just as to those who have been sentenced.

In some countries the judge who passes sentence specifies the security of the regime in
which the prisoner should be held. In other countries prisoners who are sentenced to life
imprisonment or who are sentenced under a particular law are automatically held in the
highest security conditions, regardless of any personal risk assessment. This is not the best
way of determining levels of security. It is for the judicial authority to determine the appropriate
length of sentence for an individual crime but it is better that the prison authorities should be
responsible for determining the security requirements using professionally agreed criteria.

Seourity levels for individual prisoners should be reviewed at regular intervals as the sentence
is served. It is generally the case that a person becomes less of a security risk as his or her
sentence progresses. The prospect of progressing to a lower security category during the
sentence can also act as an incentive for good behaviour.

Individual prisoners, particularly those subject to medium or maximum security restrictions, will
also have to be personally searched on a regular basis to make sure that they are not carrying
items which can be used in escape attempts or to injure other people or themselves, or items
which are not allowed, such as illegal drugs. The intensity of such searches will vary according
to circumstances. For example, when prisoners are moving in large numbers from their place
of work back to their living accommodation it is normal to subject them to the sort of rub-down
searches which are now common for all air travellers. On other occasions, especially if there is
reason to believe that individual prisoners have something secreted about their person or when
they are designated as high risk prisoners, it will be necessary to carry out what is known as a
strip search. This involves requiring prisoners to remove all clothing and to show that they have
nothing hidden about their person.

There should be a detailed set of procedures which staff have to follow when carrying out
personal searches. These procedures:

should define the circumstances in which such searches are allowed;

should ensure that prisoners are not humiliated by the searching process, for example,
by having to be completely naked at any time;

should stipulate that prisoners should be searched by staff of the same gender;

should prohibit security staff from carrying out internal searches of a prisoner’s body.

Nelson Mandela Rule 52 makes clear that intrusive searches should be undertaken only if
absolutely necessary and should be conducted only by qualified health-care professionals
other than those primarily responsible for the care of the prisoner or, at a minimum, by staff
with appropriate training.

‘ ‘ Bodily searches of persons deprived of liberty and visitors to places of deprivation
of liberty shall be carried out under adequate sanitary conditions by qualified
personnel of the same sex, and shall be compatible with human dignity and respect
for fundamental rights. In line with the foregoing, Member States shall employ
alternative means through technological equipment and procedures, or other
appropriate methods.

Intrusive vaginal or anal searches shall be forbidden by law.
Inter-American Commission on Human Rights, Principles and Best Practices on

the Protection of Persons Deprived of Liberty in the Americas, Principle XXI, 2008
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There should also be a clearly defined set of procedures for making sure that visitors to
prisons do not attempt to breach reasonable security requirements. These may include the
right to search visitors in person. Such procedures have to recognise that visitors are not
themselves prisoners and that the obligation to protect the security of the prison has to be
balanced against the right of visitors to their personal privacy. The procedures for searching
visitors should be sensitive to the needs of children, women and other vulnerable groups.

‘ ‘ In January 1997 a mother visited her son who was a prisoner at Leeds prison
in England. Her other son, who suffered from cerebral palsy and some mental
impairment, accompanied her. The two visitors were strip-searched ... The Court
was not satisfied that the searches were proportionate in the manner in which they
were carried out. The Court therefore found that the searches carried out on the
applicants could not be regarded as “necessary in a democratic society” within the
meaning of Article 8 (2).3

European Court of Human Rights Judgment in the case of
Wainwright v. The United Kingdom, 2006

Procedures for searching professional visitors, such as legal representatives, social workers
and doctors should be agreed with the appropriate professional bodies to ensure a balance
between security and the right of confidential professional access.

ltis important to recognise that prison staff may also pose a threat to security by smuggling
into the prison banned or illegal material. They too should be subject to appropriate searching
procedures. Such arrangements can also make it less likely that staff will be put under pressure
by prisoners and others to bring banned items into the prison.

There are a variety of other security procedures which should be used as a matter of course.
These will include:

roll calls at specific times of the day;
discharge arrangements which ensure that the correct prisoner is being released;

selective monitoring of mail and telephone calls. This is dealt with more fully in chapter 11.

A number of prison administrations gather intelligence on planned breaches of control or
security by using certain prisoners to give information anonymously about the other prisoners.
This procedure has great dangers. If an informant is discovered, the other prisoners can

vent their anger with extreme violence. Informants can give inaccurate information in order to
victimise other prisoners or maintain their control over them. The very fact of the existence

of an informant system or the suspicion of it can create a climate of tension, suspicion and
violence in a prison. The development of a system where staff get to know prisoners as
individuals, as described throughout this handbook, will lead to much more trustworthy
information about security and control issues.

The use of physical restraints

Every prison system must have clear and transparent procedures for the use of physical
restraints and key staff should be trained in their use. These procedures must be specific as to:

the circumstances in which restraints may be used;
who can authorise their use;
how they are to be applied;

who is to monitor that the prescribed procedures are being carried out correctly.
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Physical restraints such as handcuffs should only be applied in exceptional circumstances. They
should not be used as an alternative to other physical measures of security. For example, it is
never permissible to keep prisoners chained by the ankle or wrist to walls or to long iron bars,
either individually or in groups, simply because the physical security of buildings is very weak.

Physical restraints should not be used as a matter of course when a prisoner is being
transferred from one location to another, either within a prison or outside the prison. In each
case, their use should be based on an individual assessment of the risk posed by the prisoner.

Restraints may have to be used as a last resort to control a violent prisoner who is threatening
the safety of others. As soon as that person stops the violent behaviour the restraint must be
removed. Only in exceptional circumstances should restraints be used to prevent a prisoner
harming him or herself. Best practice suggests that this should rarely be necessary because
there are alternative methods to prevent self injury.

The senior member of staff on duty must authorise the use of physical restraints and should
ensure that they are used properly. The director of the prison must see any prisoner restrained
because of violent behaviour or self injury as soon as possible and authorise the continuing
use of restraints if necessary. A medical officer must see the prisoner as soon as possible. The
decision and the procedure for each use of restraints must be closely monitored by a higher
authority and, according to best practice, by an authorised independent monitor.

Security outside the prison

Either the prison authorities or another appropriate authority should be responsible for the
custody of a prisoner when outside the perimeter of the prison, for example, on transfer to
another prison, a court or a civilian hospital. When prisoners are to be handed over to the care
of another escorting agency, there should be an agreed protocol between the prison authority
and the escorting agency about the procedures to be followed. This should cover the standard
of security in vehicles or other transport and the treatment of prisoners while under escort. Any
outstanding medical issue should be brought to the attention of the escorting staff.

Special care needs to be exercised about the level of security to be used when a prisoner
requires a period of in-patient care in hospital. Whatever the circumstances security must not
interfere with medical treatment.

The nature of physical security required during these periods may vary according to the
individual security risk but the principle should always be that the lowest possible security
classification necessary for safe custody should be applied. The most common restraint when
necessary in such circumstances is the handcuff.

Where a prisoner has been escorted to court with physical restraints, these should be removed
before the court hearing unless the presiding judge or adjudicator authorises otherwise.

The need to hold prisoners in appropriate conditions of security needs to be balanced

with their right to maintain contact with the outside world. However strong the security
considerations, contact with the outside world in reasonable conditions must continue to be
permitted. This is an important element in safeguarding the rights of the individual prisoner. It
can also assist in the process of rehabilitation for individual prisoners. In addition, it is in the
interest of the prison administration to encourage prisoners to have contact with the outside
world because it can enhance stability within the prison. Chapter 11 deals more fully with
contact with the outside world during imprisonment.
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What the international instruments say

Nelson Mandela Rules, Rule 3:

Imprisonment and other measures that result in cutting off persons from the outside world
are afflictive by the very fact of taking from these persons the right of self-determination by
depriving them of their liberty. Therefore the prison system shall not, except as incidental
to justifiable separation or the maintenance of discipline, aggravate the suffering inherent
in such a situation.

Nelson Mandela Rules, Rule 58:

1. Prisoners shall be allowed, under necessary supervision, to communicate with their
family and friends at regular intervals:
(@) By corresponding in writing and using, where available, telecommunication,
electronic, digital and other means; and
(b) By receiving visits.

2. Where conjugal visits are allowed, this right shall be applied without discrimination,
and women prisoners shall be able to exercise this right on an equal basis with men.
Procedures shall be in place and premises shall be made available to ensure fair and
equal access with due regard to safety and dignity

Nelson Mandela Rules, Rule 61:

1. Prisonersshall be provided with adequate opportunity, time and facilities to be visited
by and to communicate and consult with a legal adviser of their own choice or a legal
aid provider, without delay, interception or censorship and in full confidentiality, on
any legal matter, in conformity with applicable domestic law. Consultations may be
within sight, but not within hearing, of prison staff.

2. Incasesinwhich prisoners do not speak the local language, the prison administration
shall facilitate access to the services of an independent competent interpreter.

3. Prisoners should have access to effective legal aid.

Declaration on the Protection of All Persons from Enforced Disappearance, Article 7:

No circumstances whatsoever, whether a threat of war, a state of war, internal political
instability or any other public emergency, may be invoked to justify enforced
disappearances.

Declaration on the Protection of All Persons from Enforced Disappearance, Article 10(2):

Accurate information on the detention of such persons and their place or places of detention,
including transfers, shall be made promptly available to their family members, their counsel
or to any other persons having a legitimate interest in the information unless a wish to the
contrary has been manifested by the persons concerned.

Body of Principles for the Protection of All Persons Under any Form of Detention or
Imprisonment, Principle 18:

Interviews between a detained or imprisoned person and his legal counsel may be within
sight, but not within the hearing of a law enforcement official.

Body of Principles for the Protection of All Persons Under any Form of Detention or
Imprisonment, Principle 19:
A detained or imprisoned person shall have the right to be visited by and to correspond
with, in particular, members of his family and shall be given adequate opportunity to

communicate with the outside world, subject to reasonable conditions and restrictions as
specified by law or lawful regulations.
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Body of Principles for the Protection of All Persons Under any Form of Detention or
Imprisonment, Principle 29:

1. Inorder to supervise the strict observance of relevant laws and regulations, places of
detention shall be visited regularly by qualified and experienced persons appointed
by, and responsible to, a competent authority distinct from the authority directly in
charge of the administration of the place of detention or imprisonment.

2. Adetained or imprisoned person shall have the right to communicate freely and in full
confidentiality with the persons who visit the places of detention or imprisonment in
accordance with paragraph 1 of the present principle, subject to reasonable conditions
to ensure security and good order in such places.

Optional Protocol to the Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment, Article 4:

1. Each State Party shall allow visits, in accordance with the present Protocol, by the
mechanisms referred to in articles 2 and 3 to any place under its jurisdiction and control
where persons are or may be deprived of their liberty, either by virtue of an order
given by a public authority or at its instigation or with its consent or acquiescence
(hereinafter referred to as places of detention).

European Convention for the Prevention of Torture and Inhuman or Degrading Treatment or
Punishment Chapter lll, Article 8, 2(c):

[The European Committee for the Prevention of Torture shall have] unlimited access to
any place where persons are deprived of their liberty, including the right to move inside
such places without restriction.

European Convention for the Prevention of Torture and Inhuman or Degrading Treatment or
Punishment Chapter lll, Article 8, 3:

The Committee may interview in private persons deprived of their liberty.

Putting it into practice

The section in chapter 5 on admissions procedures referred to the need to inform family
members and legal representatives when a person is deprived of his or her liberty. This is
particularly important as a safeguard against what are known as enforced or administrative
disappearances, where there may be no record of what has happened to a detained person.
There are never any circumstances which justify a refusal by prison authorities to let family
members or counsel know that a person is being detained and where he or she is being held.
The only exception is when the person him or herself requests this.

All persons deprived of liberty have the right of access to legal counsel and to have this in
private; that is, out of hearing of staff. The right of access to lawyers for pre-trial prisoners is
dealt with in chapter 16.

Chapter 15 deals with independent monitoring and inspection of places of detention. The
European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or
Punishment is one of the most developed examples of this form of inspection. The European
Convention for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment,
under which the Committee was set up, confirms that its members have the right of unlimited
access to people deprived of their liberty and to interview them in private, as does the Sub-
Committee on Prevention set up under the Optional Protocol to the UN Convention Against
Torture. This principle should also be extended to local independent monitoring bodies such as
National Preventive Mechanisms.
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By definition, imprisonment involves deprivation of liberty and, therefore, a reduction

of freedom of movement. Prison authorities have an obligation to impose such security
restrictions as are necessary to ensure that prisoners do not escape from lawful custody and
also to ensure that prisons are safe places, where all concerned can go about their legitimate
business without fear for their physical well-being. The level of control over the daily lives and
movement of prisoners must not be more than is necessary to meet these requirements.

What the international instruments say

Nelson Mandela Rules, Rule 3:

Imprisonment and other measures that result in cutting off persons from the outside world
are afflictive by the very fact of taking from these persons the right of self-determination by
depriving them of their liberty. Therefore the prison system shall not, except as incidental
to justifiable separation or the maintenance of discipline, aggravate the suffering inherent
in such a situation.

Nelson Mandela Rules, Rule 5:

1. The prison regime should seek to minimize any differences between prison life and
life at liberty that tend to lessen the responsibility of the prisoners or the respect due
to their dignity as human beings.

Nelson Mandela Rules, Rule 36:

Discipline and order shall be maintained with no more restriction than is necessary to
ensure safe custody, the secure operation of the prison and a well ordered community life.

Nelson Mandela Rules, Rule 40:

1. No prisoner shall be employed, in the service of the prison, in any disciplinary capacity.

Putting it into practice

The task of prison authorities is to carry out the sentence of the court by depriving prisoners

of their liberty. It is not their role to impose further restrictions on prisoners which will increase

the suffering inherent in this punishment. On the contrary, they should do everything possible

to minimise any differences between prison life and life at liberty. One reason for doing this, as
discussed in chapter 10, is to increase the possibility that the prisoner will resettle into the civil
society as a law abiding citizen after the sentence has been served. Staff also have to understand
that this method of managing prisons can be an aid to security, safety and good order.

In a well managed prison all prisoners will be treated equally. WWhenever possible they should
be encouraged to become involved in constructive activities during their time in prison, as

is explained in chapter 10. These may include helping in certain aspects of the daily running

of the prison, such as working in the kitchen or on farms or maintenance. Prisoners who are
skilled or well educated may also be encouraged to help other prisoners in these respects.
However, it is never permissible to employ or to use prisoners to control other prisoners. This
sometimes happens when there is a shortage of staff. Such prisoners are often given special
treatment in terms of accommodation, food or other facilities, to encourage them to monitor or
manage other prisoners. These arrangements are always open to abuse and should never be
allowed.
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The challenge facing a professional prison administration is to ensure that its prisons are secure,
safe and well-ordered but are not run in an oppressive or brutal manner. What is required is
consistency of approach. The vast majority of prisoners will welcome firm and fair management
by staff because if the staff are not in control of a prison the resulting vacuum will be filled by
strong willed prisoners. Alternatively, if there is not firm management from the top, individual
members of staff may well resort to delivering their own informal form of control. In either case life
will become very unpleasant for the majority of prisoners.

Planning in advance for emergencies is always preferable to responding in haste once they have
occurred. Each prison should have a clear set of procedures to deal with all possible emergencies.
These will include, but not be limited to, escape, riot, hostage taking, death, fire and evacuation.

When control and good order break down

The potential for a break down in good order exists even in the best managed prisons. It is
always possible that an individual prisoner will attack staff or other prisoners as a result either
of pre-planning or in a spontaneous outburst. Similarly a group of prisoners may decide that
they are not prepared to observe the legitimate rules of the prison and will attempt a concerted
revolt, either through a riot or by taking hostages. In every prison there should be a clear set

of procedures for dealing with such incidents should they occur. Such procedures should be
framed in the context of the international instruments.

What the international instruments say

Nelson Mandela Rules, Rule 82:

1. Prison staff shall not, in their relations with the prisoners, use force except in self-defence
or in cases of attempted escape, or active or passive physical resistance to an order
based on law or regulations. Prison staff who have recourse to force must use no more
than is strictly necessary and must report the incident immediately to the prison director.

2. Prisonstaff shall be given special physical training to enable them to restrain aggressive
prisoners.

3. Exceptin special circumstances, prison staff performing duties which bring them into
direct contact with prisoners should not be armed. Furthermore, prison staff should in
no circumstances be provided with arms unless they have been trained in their use.

Basic Principles on the Use of Force and Firearms by Law Enforcement Officials, Principle 9:

Law enforcement officials shall not use firearms against persons except in self-defence
or defence of others against the imminent threat of death or serious injury, to prevent the
perpetration of a particularly serious crime involving grave threat to life, to arrest a person
presenting such a danger and resisting their authority, or to prevent his or her escape, and only
when less extreme means are insufficient to achieve these objectives. In any event, intentional
lethal use of firearms may only be made when strictly unavoidable in order to protect life.

Basic Principles on the Use of Force and Firearms by Law Enforcement Officials, Principle 15:

Law enforcement officials, in their relations with persons in custody or detention, shall not
use force, except when strictly necessary for the maintenance of security and order with
the institution, or when personal safety is threatened.

Basic Principles on the Use of Force and Firearms by Law Enforcement Officials, Principle 16:

Law enforcement officials, in their relations with persons in custody or detention, shall not
use firearms, except in self-defence or in the defence of others against the immediate threat
of death or serious injury, or when strictly necessary to prevent he escape of a person in
custody or detention presenting the danger referred to in principle 9.

Basic Principles on the Use of Force and Firearms by Law Enforcement Officials, Principle 17:

The preceding principles are without prejudice to the rights, duties and
responsibilities of prison officials, as set out in the Standard Minimum Rules for the Treatment
of Prisoners, particularly rules 33, 34 and 54.
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Putting it into practice

The first message which staff must learn is that prevention is always better than cure. It is
extremely rare that a major incident will occur without any advance warning. In almost all
cases there will be some prior indication of a build up of tension at an individual or a group
level. This is where the benefits of dynamic security will become apparent. On entering an
accommodation block or a working area where tension is brewing an alert staff will immediately
be conscious that something is wrong with the atmosphere. They will sense tension in the air.
Since they will know their prisoners, they will be able to identify any who are unsettled or likely
to threaten violence and deal with them in a way which prevents the onset of violence. It will
also be more difficult for prisoners who wish to create trouble to stir up other prisoners if the
general approach of staff has been fair and consistent. However, even where there is good
dynamic security there may be an outburst of individual or collective violence.

Good professional relationships between staff and prisoners are an essential element of
dynamic security. Where good relationships exist they can be put to good effect in de-
escalating potential incidents or in restoring good order through a process of dialogue and
negotiation. Only when these methods fail or are considered inappropriate should physical
methods of restoring order be considered.

A\l staff who deal directly with prisoners should be trained in techniques which enable them

to bring prisoners under control using minimal force. They should not have to rely on simply
overpowering troublesome prisoners by a show of superior physical force. On many occasions
this will not be possible. Even when it is possible, the result may well be serious injury to both
staff and prisoners. There are a variety of control and restraint techniques in which staff can be
trained which will allow them to gain control without injuring either themselves or the prisoners
involved. Management should be aware of what these are and should ensure that all staff are
competent in the basic skills and that sufficient staff are trained in advanced techniques.

Staff who work directly with prisoners may carry weapons, such as sticks or batons, for

their own defence. Good practice implies that these weapons should not be carried in an
ostentatious or threatening manner. A common practice is to carry a baton in a special trouser
pocket, so that it is concealed but easily available. Larger batons should not be carried
routinely but should be stored in strategic positions so that they are available to be issued
quickly in an emergency. It is not good practice to allow staff who work directly with prisoners
to carry firearms or similar weapons which may either be used inappropriately or may fall into
the hands of prisoners.

‘ ‘ Measures to combat violence and emergency situations

The personnel shall be forbidden to use firearms or other lethal weapons inside
places of deprivation of liberty, except when strictly unavoidable in order to protect
the lives of persons.

Inter-American Commission on Human Rights, Principles and Best Practices on the
Protection of Persons Deprived of Liberty in the Americas, Principle XXIIl, 2008

OPERATING SECURE, SAFE AND ORDERLY PRISONS



Use of  Insome prison systems staff guarding the perimeter of the prison carry firearms. These staff

firearms  should have clear instructions about the circumstances in which these weapons may be used.
This must only be when there is immediate threat to life, either of the officer concerned or of
someone else. It is not permissible to shoot a prisoner solely on the grounds that he or she is
escaping. There must be additional exceptional circumstances which lead the marksman to
conclude that the escaping prisoner presents an immediate threat to the life of another person
and that he or she cannot be stopped by any other means. The Basic Principles on the Use of
Force and Firearms by Law Enforcement Officials are quite explicit on this point:

‘ ‘ In any event, intentional lethal use of firearms may only be made when strictly
unavoidable in order to protect life.??

(Principle 9)
Prison administrations should establish clear guidelines and procedures for the use of any kind
of force or firearms together with a training programme for staff who may be authorised to use
them. The procedures should include formal arrangements for the investigation of any incident

in which force or firearms are used.

A number of the issues mentioned above are also dealt with in chapter 4.
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In many prison systems there are likely to be a number of prisoners who will need to be held

in conditions of high security. The management of these prisoners presents an important
challenge to prison authorities, which have to achieve a balance between the threat that such
prisoners would present to the public if they were to escape, the threat that they may pose to
good order inside prisons, and the obligation that the state has to treat all prisoners in a decent
and humane manner. It is sometimes said that the way in which a society treats its prisoners is
a reflection of its deepest values. This principle applies particularly to the management of high
security prisoners. This chapter applies material which is contained elsewhere in the handbook,
particularly in chapter 7, to the management of high security prisoners.

The number of prisoners held under high security conditions should be kept to a minimum for
a number of reasons. High security prisoners require to be kept under close supervision at all
times and their freedom of movement and contact with other people is likely to be kept under
close surveillance. When implemented in a proper manner, high security supervision will be
very resource intensive in financial, technical and staffing terms. In addition, staff are more likely
to be able to provide the appropriate level of intense supervision if the label of high security
prisoner is not applied indiscriminately.

There should be a clear, well defined system for identifying which prisoners require to be held
in high security conditions. The degree of risk which they pose should be assessed individually
on a continuing and regular basis. Other than in exceptional cases it is unlikely that either
women or juvenile prisoners will require this level of security.

ltis the responsibility of a prison system to detain all prisoners in conditions which are decent
and humane, regardless of the crimes of which they have been convicted or accused. This
obligation also applies to the treatment of high security prisoners and the restrictions which
are imposed on these prisoners should be no more than are necessary to ensure that they are
detained securely and safely.

Chapter 7 of this handbook describes the distinctions between physical, procedural and
dynamic security and the fact that these should be complementary. This should be borne in
mind when making arrangements for the management of high security prisoners. A system
which uses the dynamic security which comes from staff interactions and intelligence is likely to
be more effective than one which relies exclusively on very restrictive hardware and technology.

A small number of prisoners may be so dangerous and disruptive that they have to be held
apart from the general prison population, even in high security prisons. The management of
these prisoners needs to be carefully structured in a way which observes the general principles
of good prison management described throughout this handbook. Isolation and solitary
confinement should only be used as a last resort and for short periods. There are generally
other options even for the management of highly dangerous prisoners.
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‘ ‘ The Court nevertheless wished to emphasise that solitary confinement, even in
cases entailing only relative isolation, could not be imposed on a prisoner indefinitely.
Moreover, it was essential that the prisoner should be able to have an independent
judicial authority review the merits of and reasons for a prolonged measure of solitary
confinement. It would also be desirable for alternative solutions to solitary confinement
to be sought for persons considered dangerous and for whom detention in an ordinary
prison under the ordinary regime was considered inappropriate.®

European Court of Human Rights Judgment
in the case of Sanchez v. France, 2005

‘ ‘ 88....In the opinion of the Special Rapporteur, prolonged solitary confinement, in
excess of 15 days, should be subject to an absolute prohibition.

89.The Special Rapporteur reiterates that solitary confinement should be used only in
very exceptional circumstances, as a last resort, for as short a time as possible. He
emphasizes that when solitary confinement is used in exceptional circumstances,
minimum procedural safeguards must be followed. These safeguards reduce the
chances that the use of solitary confinement will be arbitrary or excessive, as in
the case of prolonged or indefinite confinement. They are all the more important
in circumstances of detention where due process protections are often limited, as
in administrative immigration detention. Minimum procedural safeguards should
be interpreted in a manner that provides the greatest possible protection of the
rights of detained individuals. In this context, the Special Rapporteur urges States
to apply the following guiding principles and procedural safeguards.*

United Nations General Assembly, Torture and other cruel, inhuman or
degrading treatment or punishment: Note by the Secretary-General, 2011

Spec/a//y Working with high security prisoners requires a special degree of professionalism and staff
trained staff  who work in this environment need to be given additional training and continuing support.

Condlitions of =~ The conditions of detention for high security prisoners should be subject to the independent
detention  inspection described in chapter 15.

Reasons for high security

‘ ‘ (One) of the first and most important steps in managing high profile and dangerous
inmates is determining a definition of what they are, as the definitions and measures
to deal with them can vary throughout different countries.?®

Nathee Chitsawang, Director General, Thailand Department of Corrections 2005

There are a number of reasons why a prisoner might need to be held in high security
conditions. These include the following.

The risk to Some individuals who are in prison present a continuing threat either to the state, to particular
the public or  9roups of persons or to individuals. For that reason, every possible step must be taken to ensure

s0C /ez‘y if there that they do not escape from legitimate cgstody. For t.helsg prisoners there must be a specific

assessment of the nature of the threat which they as individuals would pose were they to escape.

There needs to be an analysis of whether they have access to resources, either from outside or

€SCape  from inside the prison, which will assist them to escape. If they belong to an identified internal or
external group, an evaluation needs to be made of the extent to which they should be allowed to
mix with other prisoners. These matters are discussed in more detail later in this chapter.
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A small minority of prisoners may not accept the need for control and good order in prisons and
will do everything in their power, either individually or in a group, to disrupt the good running of
the prison. Special measures may need to be adopted to manage these prisoners. It is important
that their number should be kept to an absolute minimum. From time to time the behaviour of
some prisoners may present a problem for prison authorities. This can usually be dealt with
through the normal disciplinary process and these prisoners can in due course be encouraged to
obey normal rules and regulations without recourse to special high security conditions.

ltis important to make a distinction between these two groups of prisoners. Those who would
be a threat to the state or to individuals if they were to escape may be well behaved in the
prison environment, observing all prison rules. Similarly, those who are disruptive may not be
escape risks. It is generally good operational practice to keep the two groups apart. If they

are placed together in the same high security unit, there will be a probability that they may
encourage each other and may create a greater threat to the prison administration.

There may sometimes be a tendency to place prisoners in high security units automatically on
the grounds of the seriousness of the crime of which they have been convicted or are accused.
This might apply, for example, to all those who have been convicted of murder. In some cases
this may be a condition set by the courts as part of the sentence. In other cases prisoners are
assigned to these conditions by the prison administration. International instruments are clear in
stating that all restrictions should be limited to the minimum necessary in nature and duration.
They should not be imposed automatically but should be based on individual assessment.

In recent years some prison administrations have constructed high security units in anticipation
of having to use them. These are expensive to build and to maintain. There is, therefore,
pressure to use them to capacity. These units should not be used without good reason.

Treatment of high security prisoners

What the international instruments say

Nelson Mandela Rules, Rule 3:

Imprisonment and other measures that result in cutting off persons from the outside world
are afflictive by the very fact of taking from these persons the right of self-determination by
depriving them of their liberty. Therefore the prison system shall not, except as incidental
to justifiable separation or the maintenance of discipline, aggravate the suffering inherent
in such a situation.

Nelson Mandela Rules, Rule 36:

Discipline and order shall be maintained with no more restriction than is necessary to
ensure safe custody, the secure operation of the prison and a well ordered community life.

Inter-American Convention to Prevent and Punish Torture, Article 5:

Neither the dangerous character of the detainee or prisoner, nor the lack of security of the
prison establishment or penitentiary shall justify torture.
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What the regional instruments say

Recommendation No.R (82) 17 of the Committee of Ministers of the Council of Europe to
Member States concerning the Custody and Treatment of Dangerous Prisoners:

The Committee of Ministers, under the terms of Article 15.b of the Statute of the Council of
Europe ... recommends the governments of member states:

1. to apply, as far as possible, ordinary prison regulations to dangerous prisoners;

2. to apply security measures only to the extent to which they are necessarily required;
3. to apply security measures in a way respectful of human dignity and rights;
4

to ensure that security measures take into account the varying requirements of different
kinds of dangerousness;

5. tocounteract, to the extent feasible, the possible adverse effects of reinforced security
conditions;

6. to devote all necessary attention to the health problems which might result from
reinforced security;

1. toprovide education, vocational training, work and leisure-time occupations and other
activities to the extent that security permits;

8. to have a system for regular review to ensure that time spent in reinforced security
custody and level of security applied do not exceed what is required;

9. toensure, when they exist, that reinforced security units have the appropriate number
of places, staff and all necessary facilities;

10. to provide suitable training for all staff concerned with the custody and treatment of
dangerous prisoners.

Putting it into practice

Where large numbers of prisoners are assigned to high security facilities there is a danger that,
for many, these conditions will be excessive and disproportionate to the potential threat which
they pose. As a general rule prisoners should only be confined in high security conditions
where their behaviour has shown them to pose such a threat to safety and security that the
prison administration has no other choice. Any assignment to such conditions should be for

as short a time as is possible and should be subject to continuous review of the individual
prisoner’s behaviour.

Prison systems which keep a smaller number of prisoners in high security conditions are likely
to be safer for both prisoners and staff. Where the numbers are small, staff will be able to
identify the prisoners who need to be kept in conditions of high security and to ensure they
are properly supervised. If the number of prisoners in this group is too great then it may be
that staff will not be able to provide close enough supervision of those that are most likely to
attempt to escape or to provoke disorder.

The seriousness of the crime of which a prisoner has been convicted or of which he is
accused will be one factor in making a decision about the need to hold him in high security
conditions. However, it should not invariably be a deciding factor. For example, keeping all
prisoners convicted of murder and serving life sentences under a very strict regime without any
assessment of their risk is not good practice.

There should be a clear, well defined system for identifying prisoners who need to be kept in
high security conditions and for assessing their degree of risk on a continuing basis. Proper
assessment of risk can help to identify those prisoners who present a serious threat to staff, to
other prisoners and to the wider community. Criteria for assessing security risk are described in
detail in chapter 7 and should also be applied in respect of high security. Assessments should
be reviewed on a regular basis.
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‘ ‘ 2.1. Prisoners are to be assigned a security category based on their individually
assessed circumstances upon reception into custody.

2.2. Prisoners should be assigned the least restrictive classification level in accordance
with their assessed risk, where their security risks and individual needs can be
managed.

2.3. All prisoners excluding those classified minimum security, must have their
security category reviewed by the Sentence Management Review Panel at least
once in a six-month period.

2.4. Prisoners with a security category of minimum will be reviewed once in a twelve-
month period.

2.5. Prisoners must be provided with written advice of decisions made regarding
their classification; this must include advice regarding their right to appeal.®®

Tasmania Prison Service, Director’s Standing Order,
Classification and Placement, December 2016

Reference was made in chapter 7 to the physical aspects of prison security. Special attention
needs to be paid to these matters in the supervision of high security prisoners. In most
jurisdictions the outer boundaries of prisons or units holding high security prisoners will be
specially strengthened, often consisting of a double barrier, such as a wall and a fence. Inside
the prison there will be secure barriers or gates between the various parts of the prison and
the wall, doors and windows of the cells in which these prisoners are held will be specially
strengthened. There may also be electronic security measures in various parts of the prison.

All of these security provisions can be installed in a manner which preserves a balance
between legitimate security restrictions and the need to treat prisoners decently.

The principles of dynamic security which are described in chapter 7 apply especially in high
security prisons. Staff will generally accompany these prisoners whenever they are outside
their living accommodation or moving from one part of the prison to another. The supervision
of these prisoners involves much more than a mere escort function. Staff should interact with
them in as positive a manner as possible.

Procedures for the use of physical restraints are described in chapter 7. It may well be
necessary to use restraint more frequently for high security prisoners. Even in these cases, the
general principles explained in chapter 7 remain valid, particularly that of individual assessment.

Special maximum security
In recent years there has been an increasing tendency in a number of jurisdictions to hold
some prisoners in conditions of special maximum security for a variety of reasons.

In some jurisdictions this may be a condition set by the courts as part of a sentence.

In others the prison administration may automatically place prisoners in maximum
security conditions because of the nature of their offence or the length of their sentence.

In other jurisdictions prisoners are assigned to these conditions as a result of a security
assessment carried out by the prison administration.

In recent years an idea has been propagated that there is a new type of prisoner who is so
dangerous and such a threat to society that he or she will require to be held in conditions of
special maximum security for a lengthy period of time, in some cases for his or her natural life.
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This is

a very dangerous assumption, especially when it is made by politicians or others who

have little direct experience of the management of prisoners. Throughout the world there are
many jurisdictions which have had experience of dealing over long periods of time with groups
or individuals who are a real and continuing threat to the state. They have always been required
to do so within the parameters of domestic and international law. Managing these prisoners

decent

ly and humanely is the greatest test of a professional prison system. This remains the

case. Failure to do so is wrong in principle; it is wrong in terms of prison management; it is

wrong

in terms of what is required in a democratic state; and it is wrong as an example to

other countries.

The principle The international and regional instruments are clear in stating that all
restrictions should be limited to the minimum necessary.

The exception and not the norm Holding prisoners in conditions of special maximum
security should constitute the exception rather than the rule. The small number of
prisoners who require to be held in these conditions are not typical of all long term
prisoners, nor should the problems which they present be extended to encompass the
much larger group of prisoners who are serving long prison sentences.

Good operational practice By definition prisoners who are held in special maximum
security conditions should be those who pose a real and immediate threat to public
safety were they to escape or to the internal good order of the prison. Holding prisoners
in such conditions is likely to be expensive in terms of resources, both financial and of
staff. If their numbers are inflated unnecessarily, it is likely that staff will not be able to
give them the close supervision that they require. If their number is kept to a minimum,
staff will never lose sight of the potential danger they present. The placement of
prisoners in such units should therefore be authorised at a high level and be frequently
reviewed.

In the CPT’s view, there must be a clear legal basis for the placement of a prisoner
in a high-security unit. It also goes without saying that any measure of segregation
should not be imposed for longer than the risk which a particular prisoner presents
makes necessary. This calls for regular reviews of the decision to impose the measure.
Further, prisoners should as far as possible be kept fully informed of the reasons for
the imposition of the measure and, if necessary, its renewal.®”

Report by the European Committee for the Prevention
of Torture on a visit to Ireland in 2014

Riihimaki Prison’s High Security Unit has been operational since 1 August 2007 ... [All]
prisoners interviewed by the delegation... stated that the review of their placement
decisions had lacked transparency, and the whole placement and review procedure
was perceived by them as inequitable. In particular, the prisoners alleged that there
was no possibility in practice to provide any input into the reports on their behaviour
and progress sent by the prison’s management to the [Criminal Sanctions Agency],
and that they were not heard in person during the review process. Prisoners also
complained that there was no effective or real possibility to appeal against the
placement decision (and a decision to continue the placement), as no detailed
grounds for the placement were communicated to them. It is noteworthy that the
prison’s management was not in a position to provide a single example of a case
where the placement decision would have been amended following an appeal by
a prisoner.3®

Report by the European Committee for the Prevention
of Torture on a visit to Finland in 2014
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The conditions for prisoners in this category vary between jurisdictions but are invariably very
restrictive.

‘ ‘ An issue every government has to face is whether to treat convicted terrorists as

separate and qualitatively different from other inmates, or allow them to mix freely...

The lesson (from the UK) would seem to be that integration is better than segregation
but there are costs as well...

The lesson (from Indonesia) is not that integration is wrong but that every case has
to be considered separately.®®

International Crisis Group, “Deradicalisation”
and Indonesian Prisons, 2007

Isolation or solitary confinement is not good practice There are two practices which

are generally used for the management of prisoners in maximum security conditions.
The first is by placing them in isolated conditions, either on their own or with one or

two other prisoners. Under this arrangement prisoners spend all day and night in their
living accommodation. In the most extreme of these conditions prisoners have no
access to any activity or external stimulation and have nothing at all to do. They may be
allowed an hour of solitary recreation in an empty outdoor exercise cage. They are strip
searched and handcuffed every time they leave their cell. In some jurisdictions prisoners
can spend years in this kind of regime. This method of dealing with prisoners is not
good practice and often arises from an absence of proper management techniques.

Separation in small units A much more positive model is that of housing this type of
prisoner in small units of up to ten prisoners, based on the premise that it is possible
to provide a positive regime for maximum security prisoners by confining them to

in small groups away from the general prison population rather than in individual
segregation. The principle on which these units operate is that it should be possible for
a professionally trained staff to develop a positive and active regime for even the most
dangerous prisoners. The intention is that, within a secure perimeter, prisoners should
be able to move relatively freely within the units and to have a normal prison routine.

In such an environment prisoners will only be placed in isolation when all else fails and
then only for a short period of time.

Staff who work with high security prisoners
should be specially trained

There are special challenges in working with high security prisoners. The staff who work
with them should be experienced and should be given special training. This should cover the
following issues, among others:

understanding of what high security conditions involve;

definition of types of prisoners who may require to be held in high security conditions;
assessment of which individuals need to be held in high security conditions;
implementing a positive regime within high security conditions;

assessment of intelligence and other information about high security prisoners;
danger of conditioning of staff by prisoners;

dealing with individual or group violence in a way which protects staff while using
minimal force.
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The way in which prison officials deal with the small group of the most dangerous prisoners,
who refuse to conform to legitimate expectations, is not only the greatest challenge to the
professionalism of prison staff. The manner in which prison authorities respond on behalf of the
rest of society to human beings who have little or no respect for other human beings is also a
real test of everyone’s humanity.

The conditions of detention should be subject to
independent inspection

International instruments are clear in requiring that all prisons and places of detention should
be subject to a system of inspection which is independent of the authority responsible for
administering those prisons. They also give prisoners the right of full and confidential access to
inspectors.

Nelson Mandela Rules, Rule 83:

1. There shall be a twofold system for regular inspections of prisons and penal services:
(a) Internal or administrative inspections conducted by the central prison
administration;
(b) Externalinspections conducted by abody independent of the prison administration,
which may include competent international or regional bodies.

2. Inbothcases, the objective of the inspections shall be to ensure that prisons are managed
in accordance with existing laws, regulations, policies and procedures, with a view to
bringing about the objectives of penal and corrections services, and that the rights of
prisoners are protected.

Body of Principles for the Protection of All Persons under Any Form of Detention or
Imprisonment, Principle 29:

1. Inorder to supervise the strict observance of relevant laws and regulations, places of
detention shall be visited regularly by qualified and experienced persons appointed
by, and responsible to, a competent authority distinct from the authority directly in
charge of the administration of the place of detention or imprisonment.

2. Adetained or imprisoned person shall have the right to communicate freely and in full
confidentiality with the persons who visit the places of detention or imprisonment in
accordance with paragraph 1 of the present principle, subject to reasonable conditions
to ensure security and good order in such places.

An important type of inspection is that which is carried out by a body which is independent
both of individual prisons and of the prison system. In some cases the staff of such an agency
are appointed by the government. The most independent arrangement is when they are
appointed by parliament and report back to it. It is particularly important that their remit should
cover prisoners held in conditions of high security.

Independent inspections can also be a safeguard for prison staff. They are a means of dealing
with any allegations of mistreatment of prisoners or improper behaviour by staff. Where these
occur they should be acknowledged and the staff involved identified. This will also be a way of
protecting staff against unjust allegations. Inspection is covered in detail in chapter 15 of this
handbook.
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The framework

ltis important to acknowledge that the rule of law does not end at the prison gate. For
example, a person who is assaulted in prison is just as entitled to the protection of the criminal
law as is someone who is assaulted in a public place. It should be normal practice in any
prison when a serious criminal act has or is thought to have taken place that a system of
investigation similar to that which is used in civil society should operate. In some jurisdictions
special judges or prosecutors are appointed to carry out this function in prisons. In others the
civil prosecutor or police are informed and given the opportunity to investigate as if the offence
had taken place outside the prison. It may be that an incident which is serious in the prison
context will not be regarded as worthy of investigation by the criminal investigatory authorities.
An example might be when a prisoner is found to be in possession of a small quantity of drugs
for personal use or when there has been an assault in which no one is seriously injured. On the
other hand, an assault in which a weapon is used or in which a bone or limb is broken would
usually justify reference to the prosecutor or police. One way of dealing with these matters is
that the prison authorities and the investigatory authorities should agree a policy concerning
which incidents the prosecutor or police wish to be referred to them.

By their nature prisons are closed institutions in which large groups of people are held against
their will in confined conditions. From time to time it is inevitable that some prisoners will break
the rules and regulations of the prison in a variety of ways. This may be by attacking another
person physically, by taking something which does not belong to them, by refusing to follow
the daily routine, by disobeying a legitimate order, by attempting to smuggle into the prison
items which are not allowed or in some other way. There has to be a clear set of procedures
for dealing with such incidents.

This chapter of the Handbook is concerned with the procedure for dealing with breaches of
prison discipline which are primarily administrative in nature and which are not to be referred to
external investigatory or judicial agencies.

In cases where external authorities are involved, they should use the same criteria as if the
accused were not already a prisoner.
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The fairness of disciplinary procedures

What the international instruments say

Nelson Mandela Rules, Rule 37:

The following shall always be subject to authorization by law or by the regulation of the
competent administrative authority:

(@) Conduct constituting a disciplinary offence;
(b) The types and duration of sanctions that may be imposed;
(c) The authority competent to impose such sanctions;

(d) Any form of involuntary separation from the general prison population, such as solitary
confinement, isolation, segregation, special care units or restricted housing, whether
as a disciplinary sanction or for the maintenance of order and security, including
promulgating policies and procedures governing the use and review of, admission
to and release from any form of involuntary separation.

Nelson Mandela Rules, Rule 40:

1. No prisoner shall be employed, in the service of the prison, in any disciplinary capacity.

Nelson Mandela Rules, Rule 41

1. Any allegation of a disciplinary offence by a prisoner shall be reported promptly to
the competent authority, which shall investigate it without undue delay.

2. Prisoners shall be informed, without delay and in a language that they understand,
of the nature of the accusations against them and shall be given adequate time and
facilities for the preparation of their defence.

3. Prisoners shall be allowed to defend themselves in person, or through legal assistance
when the interests of justice so require, particularly in cases involving serious disciplinary
charges. If the prisoners do not understand or speak the language used at a disciplinary
hearing, they shall be assisted by a competent interpreter free of charge.

4. Prisoners shall have an opportunity to seek judicial review of disciplinary sanctions
imposed against them.

5. In the event that a breach of discipline is prosecuted as a crime, prisoners shall be
entitled to all due process guarantees applicable to criminal proceedings, including
unimpeded access to a legal adviser.

Nelson Mandela Rules, Rule 54:
Upon admission, every prisoner shall be promptly provided with written information about:
(@) The prison law and applicable prison regulations;

(b) His or herrights, including authorized methods of seeking information, access to legal
advice, including through legal aid schemes, and procedures for making requests or
complaints;

(c) His or her obligations, including applicable disciplinary sanctions; and

(d) All other matters necessary to enable the prisoner to adapt himself or herself to the
life of the prison.

Body of Principles for the Protection of All Persons Under any Form of Detention or
Imprisonment, Principle 30:

1. The types of conduct of the detained or imprisoned person that constitute disciplinary
offences during detention or imprisonment, the adoption and duration of disciplinary
punishment that may be inflicted and the authorities competent to impose such
punishment shall be specified by law or lawful regulations and duly published.

2. A detained or imprisoned person shall have the right to be heard before
disciplinary action is taken. He shall have the right to bring such action to higher
authorities for review.

DISCIPLINARY PROCEDURES, SANCTIONS AND PUNISHMENTS

85




Natural justice
must be
respected

Observing
proper
procedures

A competent
authority
should hear
the cases

European Prison Rules, Rule 57 (2):

National law shall determine:

a. the acts or omissions by prisoners that constitute disciplinary offences;
the procedures to be followed at disciplinary hearings;

the types and duration of punishment that may be imposed;

the authority competent to impose such punishment; and

o o Q@ U

access to and the authority of the appellate process.

European Prison Rules, Rule 58:

Any allegation of infringement of the disciplinary rules by a prisoner shall be reported
promptly to the competent authority, which shall investigate it without undue delay.

60.1 Any punishment imposed after conviction of a disciplinary offence shall be in
accordance with national law.

60.2 The severity of any punishment shall be proportionate to the offence.

60.3 Collective punishments and corporal punishment, punishment by placing in a dark
cell, and all other forms of inhuman or degrading punishment shall be prohibited.

60.4 Punishment shall not include a total prohibition on family contact.

60.5 Solitary confinement shall be imposed as a punishment only in exceptional cases

and for a specified period of time, which shall be as short as possible.

60.6 Instruments of restraint shall never be applied as a punishment.
Putting it into practice

As in all matters of administrative justice it is important that the principles of natural justice should
be respected. The first of these is that all prisoners should know in advance what are the rules
and regulations of the prison. This means that all prisons should have a set of regulations which
clearly lists the acts or omissions which constitute a breach of prison discipline and which are
liable to lead to formal disciplinary action. These regulations should have the status of a legal
document. In many countries they will require parliamentary approval. The regulations should be
publicised widely in the prison and a copy should be made available to every prisoner on first
admission. The need to do this in general terms is referred to in chapter 5. Arrangements must
be made to ensure that prisoners who cannot read are fully aware of these regulations.

Any prisoner who is to be charged under a disciplinary proceeding has the right to know in
advance the charge which is being faced and who has made the charge. Any such charge
should be heard by the competent authority without undue delay. The prisoner him or herself
should be given sufficient time to prepare a proper defence. The member of staff laying the
charge may also need time to collect all available evidence. However, this should not be
used as an opportunity to delay proceedings, particularly if the prisoner is held in isolation
pending the hearing. In that case any unreasonable delay would amount to an informal form
of punishment. This must also be borne in mind in those cases where prisoners are held in
isolation pending investigation by an external authority.

The case should be heard before a competent authority. In some jurisdictions independent
magistrates or specialist judges are appointed to hear prison disciplinary cases. The advantage
of such an arrangement is that it brings judicial independence and a greater likelihood that
proper procedures will be observed. In other jurisdictions, such as Turkey, there is a special
board for disciplinary hearings. In England and Wales, these cases are heard either by the head
of the prison, or, if they are more serious, by an ‘Independent Adjudicator’ who is a judge.

Where disciplinary hearings are conducted by members of the prison management it is
important to ensure that they have received appropriate training and that they have not had
any prior knowledge of the case which they are to hear.
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In all cases accused prisoners should be present at their hearing. They should hear the
evidence as it is presented and should be entitled to question the staff member who

is presenting the case. If prisoners are not capable, for whatever reason, of defending
themselves, they should be allowed to call another person to assist them. If the case is a
complex one or the possible punishment severe, consideration should be given to providing
prisoners with legal representation.

It prisoners are found guilty of the charge, they should have the right of appeal to a higher

authority.

In some administrations it is customary to issue informal warnings for minor breaches of
discipline before resorting to formal action. This can prove useful in alerting a prisoner to the
fact that his or her behaviour is giving cause for concern. However, care must be taken to
ensure that the use of such warnings is fair and consistent. It should not give rise to a system
of unofficial sanctions.

Punishments should be just and proportionate

The clearly defined and published list of disciplinary offences should be accompanied by a
complete list of potential punishments which may be imposed for any prisoner who commits
one of these offences. As with the list of offences, the list of punishments should be set down
in a legal document approved by the appropriate authority. They should always be just and
proportionate to the offence in question.

What the international instruments say

Nelson Mandela Rules, Rule 39

1.

No prisoner shall be sanctioned except in accordance with the terms of the law or
regulation referred to in rule 37 and the principles of fairness and due process. A
prisoner shall never be sanctioned twice for the same act or offence.

Prison administrations shall ensure proportionality between a disciplinary
sanction and the offence for which it is established, and shall keep a proper record of
all disciplinary sanctions imposed.

Before imposing disciplinary sanctions, prison administrations shall consider whether
and how a prisoner’s mental illness or developmental disability may have contributed to
his or her conduct and the commission of the offence or act underlying the disciplinary
charge. Prison administrations shall not sanction any conduct of a prisoner that is
considered to be the direct result of his or her mental illness or intellectual disability.

Nelson Mandela Rules, Rule 43:

1.

In no circumstances may restrictions or disciplinary sanctions amount to torture or
other cruel, inhuman or degrading treatment or punishment. The following practices,
in particular, shall be prohibited:

(a) Indefinite solitary confinement;

(b) Prolonged solitary confinement;

(c) Placement of a prisoner in a dark or constantly lit cell;

(d) Corporal punishment or the reduction of a prisoner’s diet or drinking water;
(e) Collective punishment.

Instruments of restraint shall never be applied as a sanction for disciplinary offences.

Disciplinary sanctions or restrictive measures shall not include the prohibition of family
contact. The means of family contact may only be restricted for a limited time period
and as strictly required for the maintenance of security and order.
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Nelson Mandela Rules, Rule 46:

1. Health-care personnel shall not have any role in the imposition of disciplinary sanctions
or other restrictive measures. They shall, however, pay particular attention to the health
of prisoners held under any form of involuntary separation, including by visiting such
prisoners on a daily basis and providing prompt medical assistance and treatment at
the request of such prisoners or prison staff.

2. Health-care personnel shall report to the prison director, without delay, any adverse
effect of disciplinary sanctions or other restrictive measures on the physical or mental
health of a prisoner subjected to such sanctions or measures and shall advise the
director if they consider it necessary to terminate or alter them for physical or mental
health reasons.

3. Health-care personnel shall have the authority to review and recommend changes to
the involuntary separation of a prisoner in order to ensure that such separation does
not exacerbate the medical condition or mental or physical disability of the prisoner.

European Prison Rules, Rule 60.3:

Collective punishments and corporal punishment, punishment by placing in a dark cell,
and all other forms of inhuman or degrading punishment shall be prohibited.

African Charter on Human and People’s Rights, Article 7(2):

[p]unishment is personal and can be imposed only on the offender

American Convention on Human Rights, Article 5(3):

[p]unishment shall not be extended to any person other than the criminal.

Putting it into practice

A prisoner may only be punished after a formal disciplinary hearing conducted according to
the procedures described above which results in a finding of guilt. Such hearings should be
conducted on an individual basis. If, for example, there has been a mass refusal to obey a rule
or an assault involving a number of prisoners, the case of each must be heard separately and
punishments imposed on an individual basis.

No prisoner should be punished twice for the same offence. This means that if the offence, for
example an assault or an attempted escape, has been referred to an external court, this should
not be followed by an internal disciplinary hearing.

Administrative punishments may include a formal recorded warning, exclusion from work,
forfeiture of wages (where these are paid for prison work), restriction on involvement in
recreational activities, restriction on use of certain personal possessions, restriction on
movement in the prison. Punishments should not include any restriction on family contact,
either by letter or by visit. Apart from any other consideration, this would be a punishment on
the family or friends of the prisoner.

The punishment imposed by a disciplinary hearing should always be proportionate to the
offence which has been committed. There are specific prohibitions against all forms of
corporal punishment, punishment by placing in a dark cell, and all cruel, inhuman or degrading
punishments. Nelson Mandela Rule 43 makes clear that corporal punishment or the reduction
of a prisoner’s diet or drinking water shall be prohibited.

Instruments of physical restraint may never be applied as punishments. The circumstances in
which such instruments may be used was covered in chapter 4.
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The involvement of doctors in certifying that prisoners are fit for a particular type of punishment
is a sensitive one and is dealt with in chapter 6. The Nelson Mandela Rules 32, 33 and 34
provide that a medical officer should examine all prisoners who are to undergo punishment that
may be prejudicial to their physical or mental health and should certify in writing that they are

fit to sustain this. Taken in context, this rule is intended to ensure that no prisoner who is not

fit to sustain such a punishment will be required to do so; it is not intended to imply medical
approval for the punishment.

This Rule has to be balanced against the provision in the Principles of Medical Ethics relevant

to the Role of Health Personnel, particularly Physicians, in the Protection of Prisoners and

Detainees against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment:
3. Itis a contravention of medical ethics for health personnel, particularly physicians, to be

involved in any professional relationship with prisoners or detainees the purpose of which
is not solely to evaluate, protect or improve their physical and mental health.

It must be made very clear to staff that the only kind of punishments which may be imposed
on prisoners are those which follow from a formal disciplinary hearing. It is not permissible
for staff to have a separate informal system of punishments which bypasses the official
procedures. Senior management must be especially vigilant in this regard.

Limitations on solitary confinement as a punishment

The international instruments make clear that solitary confinement is not an appropriate
punishment other than in the most exceptional circumstances; whenever possible its use
should be avoided and steps should be taken to abolish it. These instruments acknowledge
the fact that, potentially, periods of solitary confinement are prejudicial to the mental health of
the prisoner. The instruments are specific that indefinite solitary confinement and prolonged
solitary confinement are prohibited.

What the international instruments say

Nelson Mandela Rules, Rule 43:

1. In no circumstances may restrictions or disciplinary sanctions amount to torture or
other cruel, inhuman or degrading treatment or punishment. The following practices, in
particular, shall be prohibited:

(a) Indefinite solitary confinement;

(b) Prolonged solitary confinement;

(c) Placement of a prisoner in a dark or constantly lit cell;

(d) Corporal punishment or the reduction of a prisoner’s diet or drinking water;

(e) Collective punishment

Nelson Mandela Rules, Rule 44:

For the purpose of these rules, solitary confinement shall refer to the confinement of
prisoners for 22 hours or more a day without meaningful human contact. Prolonged
solitary confinement shall refer to solitary confinement for a time period in excess of 15
consecutive days.
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Nelson Mandela Rules, Rule 45:

1. Solitary confinement shall be used only in exceptional cases as a last resort, for as
short a time as possible and subject to independent review, and only pursuant to the
authorization by a competent authority. It shall not be imposed by virtue of a prisoner’s
sentence.

2. Theimposition of solitary confinement should be prohibited in the case of prisoners with
mental or physical disabilities when their conditions would be exacerbated by such
measures. The prohibition of the use of solitary confinement and similar measures in
cases involving women and children, as referred to in other United Nations standards
and norms in crime prevention and criminal justice, 28 continues to apply.

Basic Principles for the Treatment of Prisoners, Principle 7:

Efforts addressed to the abolition of solitary confinement as a punishment, or to the
restriction of its use, should be undertaken and encouraged.

European Prison Rules, 60.3:

Collective punishments and corporal punishment, punishment by placing in a dark cell,
and all other forms of inhuman or degrading punishment shall be prohibited.

European Prison Rules, Rule 60.5:

Solitary confinement shall be imposed as a punishment only in exceptional cases and for
a specified period of time, which shall be as short as possible.

European Prison Rules, Rule 43.2, 3:

43.2 The medical practitioner or a qualified nurse reporting to such a medical practitioner
shall pay particular attention to the health of prisoners held under conditions of solitary
confinement, shall visit such prisoners daily, and shall provide them with prompt
medical assistance and treatment at the request of such prisoners or the prison staff.

43.3 The medical practitioner shall report to the director whenever it is considered that a
prisoner’s physical or mental health is being put seriously at risk by continued
imprisonment or by any condition of imprisonment, including conditions of solitary
confinement.

Putting it into practice

There are various forms of segregation. The most extreme occurs when an individual is held
entirely on his or her own and is subject to sensory deprivation by lack of access to light,
sound or fresh air in what are often called “dark cells”. This form of isolation should never be
imposed as a punishment. There should be a similar injunction against holding small groups of
prisoners in such an environment.

‘ ‘ In a judgment in 1982 the European Commission of Human Rights was quite clear
about the consequences of such confinement:

...complete sensory isolation coupled with total social isolation, can destroy the
personality and constitutes a form of treatment which cannot be justified by the
requirements of security or any other reason.*°

European Commission for Human Rights, Judgment in the
case of Krocher and Moller v. Switzerland, 1982

Another form of solitary confinement occurs when a prisoner is held in a single cell with
access to normal light and air and can hear prisoners moving in adjacent areas. This type of
punishment should only be used in exceptional circumstances for short periods of time. In all
such cases prisoners should be carefully monitored on a daily basis by a doctor to note any
deterioration in their health; in that case the punishment should be ended.
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Danger S The European Committee for the Prevention of Torture (CPT) pays particular attention to the
of solitary  use of solitary confinement, or any conditions similar to it. “Solitary confinement can, in certain
confinement circumstances, amount to inhuman and degrading treatment; in any event, all forms of solitary
confinement should be as short as possible.”

The Constitution of the Republic of Ecuador prohibits the use of isolation as a disciplinary
punishment.*?

‘ ‘ The effects of solitary confinement

It has been convincingly documented on numerous occasions that solitary
confinement may cause serious psychological and sometimes physiological ill
effects. Research suggests that between one third and as many as 90 per cent
of prisoners experience adverse symptoms in solitary confinement. A long list of
symptoms ranging from insomnia and confusion to hallucinations and psychosis
has been documented. Negative health effects can occur after only a few days in
solitary confinement, and the health risks rise with each additional day spent in
such conditions.

From The Istanbul statement on the use and
effects of solitary confinement, 2007

So/iz‘ary Some jurisdictions make increasing use of administrative solitary confinement for prolonged
confinement  orindefinite periods as part of a special maximum security regime. This is not in line with
and maximum international standards and the dangers of this procedure are covered more fully in chapter 8.

security
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The framework

Depriving a human being of liberty is a very severe punishment. Of itself imprisonment is a
severe deprivation of rights and thus it is only to be imposed by a judicial authority in clearly
defined circumstances and when there is no other reasonable alternative. This handbook has
already made clear that the prison authorities should not seek to increase the punishment of the
court by treating prisoners inhumanely or with unjustified severity. On the contrary, they should do
all that they can to prevent the physical and mental deterioration of those in their care.

It is not sufficient for prison authorities merely to treat prisoners with humanity and decency.
They must also provide the prisoners in their care with opportunities to change and develop.
This requires considerable skill and commitment on the part of staff. Most prisons are filled with
people from the margins of society. Many of them come from extreme poverty, and disrupted
families; a high proportion will have been unemployed; levels of education are likely to be low;
some will have lived on the streets and will have no legitimate social network. Changing the
prospects in life of people with such disadvantages is no easy task.

Prisons should be places where there is a full programme of constructive activities which will
help prisoners to improve their situation. At the very least the experience of prison should not
leave prisoners in a worse condition than when they started the sentence but should help them
to maintain and improve their health and intellectual and social functioning.

What the international instruments say

International Covenant on Civil and Political Rights, Article 10 (3):

The penitentiary system shall comprise treatment of prisoners the essential aim of which
shall be their reformation and social rehabilitation.

Nelson Mandela Rules Rule 91:

The treatment of persons sentenced to imprisonment or a similar measure shall have as its
purpose, so far as the length of the sentence permits, to establish in them the will to lead law-
abiding and self-supporting lives after their release and to fit them to do so. The treatment
shall be such as will encourage their self-respect and develop their sense of responsibility.

Nelson Mandela Rules, Rule 92:

1. To these ends, all appropriate means shall be used, including religious care in the
countries where this is possible, education, vocational guidance and training, social
casework, employment counselling, physical development and strengthening of moral
character, in accordance with the individual needs of each prisoner, taking account of
his or her social and criminal history, physical and mental capacities and aptitudes,
personal temperament, the length of his or her sentence and prospects after release.

2. Foreveryprisoner with asentence ofsuitable length, the prison director shallreceive, assoonas
possible after his or her admission, full reports on all the matters referred to in paragraph
1 of this rule. Such reports shall always include a report by the physician or other qualified
health-care professionals on the physical and mental condition of the prisoner.

3. The reports and other relevant documents shall be placed in an individual file. This
file shall be kept up to date and classified in such a way that it can be consulted by the
responsible personnel whenever the need arises.
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Putting it into practice

A renhabilitated prisoner is not one who learns to survive well in prison but one who succeeds
in the world outside prison on release. If prison authorities are to give priority within their
programme of activities in prison to what the International Covenant on Civil and Political Rights
describes as the “reformation and social rehabilitation” of prisoners, they will need to base

the activities in the prison on giving prisoners the resources and skills they need to live well
outside prison. This means for example linking the work that prisoners do in prison to the work
possibilities outside. They should be helped to get the skills and capacity to earn a living and
support a family, bearing in mind the discrimination that ex-prisoners are likely to face when
trying to find work.

During the time that men and women are in prison arrangements should be put in place to
help them find somewhere to settle after they are released and to create some form of social
structure which will help them to be re-accepted into society.

None of this will be easy to achieve, especially in circumstances where many jurisdictions

face severe overcrowding, a shortage of trained prison staff and few opportunities to make
links with the world outside the prison, as well as a hostile reception for prisoners from outside
society when they leave. The principles set out in this chapter establish a goal towards which
prison administrations should work within the limits of the resources available to them. They
should also consider developing partnerships with civil society and educational organisations in
the community in order to increase the opportunities available to prisoners.

‘ ‘ Initiated in 2004, the Yellow Ribbon Project (YRP) supports ex-offenders in their
reintegration back into society. Prior to rebuilding stable and crime-free lives, more
than 9,000 ex-offenders face the challenge of overcoming societal discrimination
every year.

Organised by the CARE Network, the YRP generates greater awareness of the
need for second chances, inspires more Singaporeans to accept ex-offenders into
their lives and encourages more to come forward to demonstrate support for the
campaign.*®

From the website of the Singapore Yellow Ribbon Project

Recognising the prisoner as an individual

If the programme of activities in prison is to have its desired effect it will be important that each
prisoner should be recognised as far as possible as an individual. It is not sufficient to expect all
prisoners to undergo similar training or development; this will not be either efficient or effective.
Some prisoners will be illiterate; others might have been teachers before they came to prison.
Some prisoners will have to come to prison from a life on the street; others may come from

a strong family background with work to return to. Therefore when rehabilitative activities for
prisoners are being arranged and prisoners allocated to them the prisoner’s background will be
an important deciding factor.
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What the international instruments say

Nelson Mandela Rules, Rule 93:

1. The purposes of classification shall be:
(@) To separate from others those prisoners who, by reason of their criminal records
or characters, are likely to exercise a bad influence;
(b) To divide the prisoners into classes in order to facilitate their treatment with a
view to their social rehabilitation.

2. So far as possible, separate prisons or separate sections of a prison shall be used for
the treatment of different classes of prisoners.

Nelson Mandela Rules, Rule 94:

As soon as possible after admission and after a study of the personality of each prisoner
with a sentence of suitable length, a programme of treatment shall be prepared for him
or her in the light of the knowledge obtained about his or her individual needs, capacities
and dispositions.

Putting it into practice

Each person who comes to prison has had previous life experiences and almost all prisoners
will one day be released. If a person is to benefit from his or her time in prison the experience
should be linked to what is likely to come after release. The best way to do this is to prepare
a plan as to how the prisoner can make use of the various facilities which are available within
the prison system. Prisoners need to be given things to do which ensure that they are not idle
and which also have a purpose. All the activities, whether they are agricultural, involve literacy
teaching, or cultural and artistic programmes should be organised so as to contribute to an
atmosphere where prisoners do not deteriorate but rather develop new aptitudes that will help
them when they are released.

For prisoners who are serving short sentences there may be little time to embark on useful
activities. In their case the main emphasis will be on preserving the links with their family and
the outside world.

Work and skills training

Finding a way of earning a living is one of the most important elements of a prisoner’s ability

to reintegrate into society on release from prison. For many prisoners their time in prison may
be the first opportunity that they have had to develop vocational skills and to do regular work.
The main purpose of requiring prisoners to work is to prepare them for a normal working life on
their release from prison, not to make money for the prison administration or to run factories for
the benefit of other parts of the Government.

It should be remembered that employment is only one element of social rehabilitation. A full
response will require opportunities to develop all the skills needed to return to society; differing
societies will require differing skills. Other important initiatives to maintain links with the outside
community are dealt with in chapter 11.
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What the international instruments say

International Covenant on Civil and Political Rights, Article 8:

3. (@) No one shall be required to perform forced or compulsory labour.

(b) Paragraph 3 (a) shall not be held to preclude, in countries where imprisonment with
hard labour may be imposed as a punishment for a crime, the performance of hard
labour in pursuance of a sentence to such punishment by a competent court.

(c) For the purpose of this paragraph the term “forced or compulsory labour” shall
not include:

(i) Any work or service, not referred to in subparagraph (b), normally required of a
person who is under detention in consequence of a lawful order of a court, or of
a person during conditional release from such detentions.

Nelson Mandela Rules, Rules 97-103:
Rule 97

1. Prison labour must not be of an afflictive nature.
2. Prisoners shall not be held in slavery or servitude.

3. Noprisoner shall be required to work for the personal or private benefit of any prison staff.

Rule 98

1. So far as possible the work provided shall be such as will maintain or increase the
prisoners’ ability to earn an honest living after release.

2. Vocational training in useful trades shall be provided for prisoners able to profit
thereby and especially for young prisoners.

3. Within the limits compatible with proper vocational selection and with the requirements
of institutional administration and discipline, prisoners shall be able to choose the type
of work they wish to perform.

Rule 99

1. The organization and methods of work in prisons shall resemble as closely as
possible those of similar work outside of prisons, so as to prepare prisoners for the
conditions of normal occupational life.

2. The interests of the prisoners and of their vocational training, however, must not be
subordinated to the purpose of making a financial profit from an industry in the prison.

Rule 100

1. Preferably, institutional industries and farms should be operated directly by the prison
administration and not by private contractors.

2. Where prisoners are employed in work not controlled by the prison administration,
they shall always be under the supervision of prison staff. Unless the work is for other
departments of the government, the full normal wages for such work shall be paid
to the prison administration by the persons to whom the labour is supplied, account
being taken of the output of the prisoners.

Rule 101

1. The precautions laid down to protect the safety and health of free workers shall be
equally observed in prisons.

2. Provision shall be made to indemnify prisoners against industrial injury, including
occupational disease, on terms not less favourable than those extended by law to free
workers.

Rule 102

1. The maximum daily and weekly working hours of the prisoners shall be fixed by law
or by administrative regulation, taking into account local rules or custom in regard to
the employment of free workers.

2. The hours so fixed shall leave one rest day a week and sufficient time for education
and other activities required as part of the treatment and rehabilitation of prisoners.

CONSTRUCTIVE ACTIVITIES AND SOCIAL REINTEGRATION
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Rule 103
1. There shall be a system of equitable remuneration of the work of prisoners.

2. Under the system, prisoners shall be allowed to spend at least a part of their earnings
on approved articles for their own use and to send a part of their earnings to their
family.

3. The system should also provide that a part of the earnings should be set aside by
the prison administration so as to constitute a savings fund to be handed over to the
prisoner on his or her release.

Basic Principles for the Treatment of Prisoners, Principle 8:

Conditions shall be created enabling prisoners to undertake meaningful remunerated
employment which will facilitate their integration into the country’s labour market and
permit them to contribute to their own financial support and to that of their families.

Putting it into practice

Prisoners should not have to spend their days in idleness or boredom. This is important for
their own personal wellbeing and also for the smooth management of the prison: prisoners
who are not kept occupied are more likely to become depressed and disruptive. This is linked
to the concept of dynamic security, which is described in chapter 7 of this handbook. However,
there is also a much more positive reason for providing prisoners with meaningful work.

Some people become involved in criminal activities because they have no legitimate form of
income, often because they cannot find employment. This may be because they have never
experienced regular work, so have never learnt the discipline which is necessary to follow a
regular regime each day. It may also be that they wish to work but do not have the skills and
training which are necessary for regular employment.

Thereis a general prohibition against compulsory or forced labour. However, the international
instruments make clear that work done by prisoners does not automatically fall into that
category. Sentenced prisoners can be obliged to work provided certain safeguards are
observed. These are:

that the work should have a purpose;

that the work should help them to acquire skills which will be useful to them after they
are released;

that prisoners should be paid for the work which they do;

that the conditions of work should be broadly similar to those in any civilian workplace,
particularly in respect of health and safety requirements;

that the hours of work are not excessive and leave time for other activities.

Prison work can have two main aims. The first is the simple one of encouraging prisoners to
become involved in a regular routine which involves getting up, going to a place of work and
spending several hours each day working alongside other people in an organised manner.
However, this is not sufficient in itself. There is little point in forcing prisoners to go each day to
a workshop where the work is monotonous and not likely to be of any use to other people. The
worst example of this was the system in the 19th century, called the crank or the treadmill, in
which prisoners were required to turn great cylinders of sand for many hours each day for no
purpose at all. There are many modern equivalents of this type of meaningless work.
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The other aim of work is to give prisoners the confidence and skills to carry out work which
has a purpose, where they feel that they are learning in a way that will make it much more likely
that they will find employment after their sentence has been completed. This means that prison
work should be linked to training aimed at providing prisoners with work skills which will enable
them to gain qualifications to work in traditional employment such as building, engineering,
administration or farming. It may also be possible to include training in new skills such as
computer work. This vocational training is especially important for younger prisoners. In
designing these programmes it is particularly important to be aware of the type of employment
opportunities which may be available in the local community to which the prisoner will return.

The special needs of women prisoners are dealt with in chapter 18. It is important that they
should have access to a full range of work opportunities while in prison. They should not be
restricted to activities such as sewing or handicrafts.

In many countries prison administrations find it very difficult to find sufficient work for prisoners.
There are a variety of models for dealing with this problem.

In some jurisdictions other government ministries are required to offer certain types of work to
the prison administration. This might be for internal government contracts. It might be work on
behalf of external agencies, for example, making car number plates.

In many instances prison staff can be creative in finding purposeful work for prisoners.
Selected prisoners can, for example, learn useful skills by working with prison staff in
maintaining and repairing prison buildings. Where the prison has land, prisoners work
under supervision to cultivate it to provide food for themselves and others. Prisoners
can also be involved in essential daily tasks such as kitchen work and cleaning.

There are also many instances in which prisoners can help governmental and non-
governmental organisations in their work with disadvantaged people, for example by
making furniture for a homeless persons’ hostel or toys for a children’s home.

Self-employment in one-person business or in small co-operatives can be a viable
option for some prisoners on leaving prison. Prisoners can use and develop the skills
they already have to make objects which can be sold on the open market. Such work
can be carried on after release from prison and does not bring the ex-prisoner up
against discrimination.

In recent years there has been a growing tendency to involve private commercial and
industrial companies in providing work for prisoners. Where this happens, the prison
authorities must make sure that the prisoners are not used merely as a source of cheap
labour or in order to undercut the wages of local workers. In these cases, prisoners
should be paid the full rate for the work they do.

If the experience of work is to prepare prisoners for life after release and not merely to be seen
by them as forced labour, it is important that they should receive some form of remuneration
for the work which they do. This can be done in a variety of ways. One of the most creative
methods is where prisoners are paid a wage equivalent to that which would be paid to a similar
worker in civil society. They are then expected to pass on a proportion of the money to their
families, in some cases to donate a proportion to some form of reparation for the offence which
they committed and to save some for their release.
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‘ ‘ The Supreme Court... issued a notice to the Centre and state governments seeking
their response to a Public Interest Litigation filed by a Bihar-based NGO Bandi Adhikar
Andolan which sought its direction to fix wages for prison workers on a par with
minimum wages and to provide eight hours work to all prisoners and under-trials
who volunteer for such work. The petitioner alleged that denying reasonable wages
to a prisoner for his work amounts to violation of their rights.

“This Court had directed in 1998 to fix the wages of the prisoners according to the
Minimum Wages Act, 1948. In spite of the directions of this Court, the prisoners’
wages continue to be much below than the average minimum wage thus violating
the constitutional rights of a prisoner,” the petition said.*

Adapted from Times of India, “Centre, states get notice on jail wages”, 17 January 2015

In order to improve conditions of prison labor in Ukraine and bring it in line with the
European standards, the Parliament of Ukraine adopted the law #1492-VIIl amending
art. 118 of the Penal Code as follows: “Convicted prisoners have right to work [...] on
the basis of fix-term labor contracts between a prisoner and a prison administration
[...]. The work of the prisoners shall be governed by general labor legislation save
for special conditions, provided in this Code”

As aresult, all working prisoners benefit from general labor conditions applied in the free
society, such as a minimum level of salary, leave policy, working hours, holidays, etc.*®

Law of Ukraine #1492-VIII

ltis important that the conditions in which prisoners work should be subject to the same laws
on health, safety, industrial injury and occupational disease as is work among the general public.
This means that the prison authorities should be aware of national legislation about health and
safety at work and should make sure that it is observed in the prison setting. These safeguards
should also apply to the length of time which prisoners have to spend in work. The hours should
not be excessive and should leave time for prisoners to be involved in other activities.

The considerations about work apply in the first place to prisoners who have been convicted.
Different considerations apply in respect of prisoners who are awaiting trial. Since they have
not been found guilty of any offence they should not be obliged to work. However, they can
also suffer from the boredom of long periods of monotony and idleness, sometimes for years.
Wherever possible, work should be available for them and they should be encouraged to take
part. The circumstances of pre-trial prisoners are dealt with in chapter 16 of this handbook.

Education and cultural activities

Many people who are in prison have poor standards of education. A significant proportion
lack basic skills of reading and writing.

This low educational level will have affected their lives before coming in to prison and may well
have played a part in their committing a crime. It is an unfortunate reality that for some individuals
the very fact of being in prison, of having to remain in one location for a fixed period of time, may
be the first real opportunity that they have had of pursuing a course of proper education.

It is also important to provide opportunities for cultural activities alongside more formal
education since this will provide a further context in which prisoners may develop their sense
of self-worth. As the UN Special Rapporteur on the Right to Education points out, education in
prisons is ‘much more than a tool for change, it is an imperative in its own right.’4¢
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What the international instruments say

Universal Declaration of Human Rights, Article 26:
(1) Everyone has the right to education.

(2) Education shall be directed to the full development of the human personality and to
the strengthening of respect for human rights and fundamental freedoms.

Universal Declaration of Human Rights, Article 27:

(1) Everyone has the right freely to participate in the cultural life of the community, to
enjoy the arts and to share in scientific advancement and its benefits.

Nelson Mandela Rules, Rule 64:

Every prison shall have a library for the use of all categories of prisoners, adequately
stocked with both recreational and instructional books, and prisoners shall be encouraged
to make full use of it.

Nelson Mandela Rules, Rule 104:

1. Provision shall be made for the further education of all prisoners capable of profiting
thereby, including religious instruction in the countries where this is possible. The
education of illiterate prisoners and of young prisoners shall be compulsory and special
attention shall be paid to it by the prison administration.

2. Sofar as practicable, the education of prisoners shall be integrated with the educational
system of the country so that after their release they may continue their education
without difficulty.

Nelson Mandela Rules, Rule 105:

Recreational and cultural activities shall be provided in all prisons for the benefit of the
mental and physical health of prisoners.

Resolution 1990/20 of the UN Economic and Social Council refers to education in prisons in
the following terms:

(@) Education in prisons should aim at developing the whole person, bearing in mind the
prisoner’s social, economic and cultural background;

(b) All prisoners should have access to education, including literacy programmes, basic
education, vocational training, creative, religious and cultural activities, physical
education and sports, social education, higher education and library facilities;

(c) Every effort should be made to encourage prisoners to participate actively in all
aspects of education;

(d) All those involved in prison administration and management should facilitate and
support education as much as possible;

(e) Educationshould be an essential element in the prison regime; disincentives to prisoners
who participate in approved formal educational programmes should be avoided;

() Vocational education should aim at the greater development of the individual and be
sensitive to trends in the labour market;

(g) Creative and cultural activities should be given a significant role since they have a
special potential for enabling prisoners to develop and express themselves;

(h) Wherever possible, prisoners should be allowed to participate in education outside
the prison;

(i) Where education has to take place within the prison, the outside community should
be involved as fully as possible;

() The necessary funds, equipment and teaching staff should be made available to enable
prisoners to receive appropriate education.

Basic Principles for the Treatment of Prisoners, Principle 6:

All prisoners shall have the right to take part in cultural activities and education aimed at
the full development of the human personality.
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The Standard Minimum Rules for the Administration of Juvenile Justice (The Beijing Rules)
underline the particular importance of education in juvenile custodial institutions and are dealt
with in greater detail in chapter 17 of this handbook.

Putting it into practice

Education is not to be regarded as an optional extra to the list of activities for prisoners.
Instead it is central to the whole concept of using the period in prison as an opportunity to help
prisoners to re-order their lives in a positive manner. In the first place it should be focussed on
basic skills so that everyone who is in prison for any length of time can be taught to read, write
and make basic arithmetical calculations which will help them to survive in the modern world.

‘ ‘ Primary or basic education shall be free for persons deprived of liberty, particularly
for children, and for adults who have not received or completed the whole cycle of
primary instruction.

Inter-American Commission on Human Rights, Principles and Best Practices on
the Protection of Persons Deprived of Liberty in the Americas, Principle Xlll, 2008

Education should go much further than teaching these basic skills. Education in the fullest sense
should be aimed at developing the whole person, taking account of prisoners’ social, economic
and cultural background. It should, therefore, include access to books, classes and cultural
activities, such as music, drama and art. This form of activity should not be regarded as merely
recreational but should be focussed on encouraging the prisoner to develop as a person.

What is needed is a balanced programme of activities which include the industrial work and skills
training described earlier in this chapter, education and cultural activities and physical education.
All'elements of this programme should be provided at some level in all prisons, although the exact
balance may vary from one to another depending upon the age, abilities and needs of prisoners.
Some prisoners, especially the younger ones, may need to have education during the day as if they
were at school. For others it may be provided in the evening after a normal working day. In other
situations prisoners may spend half of the day working and half on educational activities. This is not
unusual when there is not enough work to keep all prisoners busy for a full day.

The previous section of this chapter referred to the right of prisoners to be paid for doing work. It is
important that prisoners should not be penalised in this respect for attending education. If prisoners
lose payment by attending education classes this will be an important disincentive to them.

Prisons are often places where there is a great deal of untapped potential among the
prisoners. Some of them may be educated to a high level; some may even have been teachers
before coming to prison. Consideration should be given to encouraging such prisoners to help
with the education of less able prisoners under appropriate supervision.

Chapter 11 of this handbook deals with the importance of ensuring that prisoners have

as much contact as possible with civil society. In this regard it is important that the prison
authorities should, whenever possible, make use of community facilities, rather than creating
parallel structures. A good example of this is the way that some prison systems make provision
for teachers who normally work in local schools and colleges to work also in prisons. There are
a variety of methods for achieving this. One is for the prison system to contract with the local
education authorities to provide education for prisoners. This brings a degree of normality to
prison education. It also ensures that prisoners are taught according to the educational content
and methods used in civil society. It will also make it more possible that prisoners may continue
with their education in the community after they are released.
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Prison authorities can also invite local cultural groups to come into the prison to work alongside
prisoners in appropriate activities. There is a tradition in some prisons of the prison building its
relationship with the local community by inviting groups of people such as the elderly to come into
the prison to be entertained by the prisoners and staff giving concerts and cultural entertainment.

Preparation for release

What the international instruments say

Nelson Mandela Rules, Rule 107:

From the beginning of a prisoner’s sentence, consideration shall be given to his or her
future after release and he or she shall be encouraged and provided assistance to maintain
or establish such relations with persons or agencies outside the prison as may promote the
prisoner’s rehabilitation and the best interests of his or her family.

Nelson Mandela Rules, Rule 108:

1. Services and agencies, governmental or otherwise, which assist released prisoners in
re-establishing themselves in society shall ensure, so far as is possible and necessary,
that released prisoners are provided with appropriate documents and identification
papers, have suitable homes and work to go to, are suitably and adequately clothed
having regard to the climate and season and have sufficient means to reach their
destination and maintain themselves in the period immediately following their release.

2. The approved representatives of such agencies shall have all necessary access to the
prison and to prisoners and shall be taken into consultation as to the future of a prisoner
from the beginning of his or her sentence.

3. It is desirable that the activities of such agencies shall be centralized or coordinated
as far as possible in order to secure the best use of their efforts.

Basic Principles for the Treatment of Prisoners, Principle 10:

With the participation and help of the community and social institutions, and with due regard
to the interests of victims, favourable conditions shall be created for the reintegration of
the ex-prisoner into society under the best possible conditions.

European Prison Rules, Rule 103.6:

103.6 There shall be a system of prison leave as an integral part of the overall regime for
sentenced prisoners.

Putting it into practice

Aimost all prisoners will eventually be released back to civil society. It is important, especially
for those who are serving relatively short sentences, that preparation for this release should
begin right at the beginning of the time in prison. This is in their own interest and in that of civil
society since a person who has a place to stay, the opportunity of earning a living and a social
support structure will have greater incentives to live successfully outside.

In many jurisdictions the majority of prisoners are serving short sentences and will return to the
community quite quickly. There is sometimes a temptation for prison authorities to overlook the
rehabilitation of such prisoners since they will only be in prison for a short time. If this happens,
there is a real danger that prisoners serving short sentences will quickly return to a life of crime
and will return to prison again and again. The need for support in the community has to be
given a high priority.

Speoial arrangements also need to be made to prepare prisoners who have served very long
sentences for release because their support structures within the community may have broken
down or disappeared while they have been in prison.
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The prison authorities cannot prepare prisoners for release without the help of other agencies
based in civil society. Governmental and non-governmental organisations which work with
former prisoners after release should be encouraged to come into prison to build relationships
with prisoners before they are released and to begin to plan their re-integration into society.

Nearly all prisoners will benefit from help to prepare them for life after release. For some this
might involve helping them to improve their confidence and belief in themselves. For others, it
might involve assistance in finding jobs, accommodation when they leave prison or providing
them with sufficient money to enable them to travel to their home area. The longer a person
has spent in custody the more important such programmes will be. General agencies which
help unemployed people or homeless people could be involved in helping prisoners to prepare
themselves for release. These might include probation and social services, religious groups and
other non-governmental organisations.

In many countries work is done to help people who have addictions which are often
associated with criminality, such as excessive drinking or gambling or dependence upon drugs.
Where such programmes already exist in society, prison authorities should introduce these
programmes to the prison setting instead of creating new ones just for prisoners. In recent
years there has been an increase in programmes aimed at specific types of prisoners, such as
sex offenders, or programmes to help those convicted of violent offences to control their anger
and violence.

Preparation for release often includes the opportunity for prisoners to leave prison on a daily
basis before their actual release date. This may be used to give them the opportunity to attend
a training course or to obtain new work skills, sometimes in a workplace where they can
continue to work after release.

Sensitive preparation is often needed for prisoners, especially those who have served long
sentences, who are returning home. This preparation may be essential not only for the
prisoner but also for other members of the family who have become unused to having their
imprisoned family member in the immediate family circle. One method of achieving this is to
allow the prisoner to return home regularly for a few days at a time as the end of the sentence
approaches.

There is a need to respect the feelings of people who have been the victims of crime. In cases
which attracted a high public profile, for example, in small communities, or where there was
violence against an individual victim or his or her family, it may be necessary to advise them
when a prisoner comes to his or her release date. Such cases need to be dealt with in a very
sensitive manner. In some cases it may not be possible for a prisoner to return to the area in
which the crime was committed. In such instances alternative arrangements have to be made
in order to respect the needs of the victim and of the former prisoner. Some prisoners, such as
those who have completed long sentences or those who are still considered to be a danger to
the public, might be given conditional release or parole, which means that they will be subject
to formal supervision in the community.
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Contact with the outside
world

The framework

People who are sent to prison lose the right to free movement but retain other rights as human
beings. One of the most important of these is the right to contact with their families. As well as
being a right for the prisoner, it is equally a right for the family members who are not in prison.
They retain the right of contact with their father or mother, son or daughter, brother or sister
who has been sent to prison. Prison administrations have a responsibility to ensure that these
relationships can be maintained and developed. Provision for all levels of communications

with immediate family members should be based on this principle. It follows that the loss or
restriction of family visits should not be used as a punishment under any circumstances.

The main international human rights instruments are very specific about universal rights in
respect of these issues:

Universal Declaration of Human Rights, Article 12:

No one shall be subjected to arbitrary interference with his privacy, family, home or
correspondence...

International Covenant on Civil and Political Rights, Article 23:

The family is the natural and fundamental group unit of society and is entitled to protection
by society and the state.

These rights apply also to prisoners. In 1979 the European Court of Human Rights ruled that
prisoners have the right to marry whilst in prison.*”

The expectation should be that the best possible arrangements should be made to allow
contact between prisoners and their families to be maintained. This expectation arises not only
from the assertion of the right to family life in the international human rights instruments but
also from Article 10 of the ICCPR

‘ ‘ All persons deprived of their liberty shall be treated with humanity and with respect
for the inherent dignity of the human person.

Ensuring the best possible access to family must be part of a system that treats prisoners with
humanity.

Placing importance on the maintenance of contact with family places some requirements on
prison authorities. First of all, this has implications for the organisation of the prison system
and is an argument for the prisoner’'s home area being a major determining factor in deciding
which prison prisoners should be sent to. This has cultural implications for the prisoner and

it also means that it will be easier for families to travel to visit their family member. Given that
many prisoners come from marginalised and impoverished backgrounds, the cost involved in
travelling long distances may mean that it will not be possible for families to visit if the prison is
a long distance from the area where the family live. In countries where prisoners are dependent
on family members to bring in clothes, food, medicines and other necessities, the prisoners’
nearness to home is of particular importance.
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Efforts also need to be made to establish and develop a system of allowing prisoners to visit
their families at home for short periods. If there is no threat to the security or safety of the
public or to other family members, prisoners should be allowed home visits under temporary
release provisions. These home visits are especially appropriate for prisoners who are serving
short sentences and also for those serving long sentences who are coming near to their date
of release. It needs to be recognised that there will be cases where it would be very unwise to
allow prisoners to leave prison for a short period to visit their families before the end of their
sentence. Decisions of this nature should be based on the sort of careful individual assessment
of risk described in chapter 5 of this handbook.

Family members and friends should be able to come to visit prisoners in prison. These visits
should take place in conditions which are as natural as the prison environment will permit. As
much privacy as possible should be allowed. It should never be forgotten that visits, especially
with close family members, are not to be regarded as privileges but rather as a basic human
right. Any restriction on their frequency or on the conditions in which they take place needs to
be justified in each case. The presumption should be to maximise visiting and to allow the most
favourable conditions possible.

Women prisoners need particular recognition because in most societies women take prime
responsibility for childcare and imprisoned mothers are often separated from their children.
Thus, when mothers are imprisoned they will normally be very anxious about the arrangements
which have been made for their children’s welfare. Their children will also be upset and
disoriented. Both for the welfare of mother and child and for the smooth running of the prison,
prison staff should make every effort to assist them and to ensure that special arrangements
can be made for the bonds between mothers and children to be maintained. This matter is
referred to in greater detail in chapter 18 of this handbook.

The vulnerable status of juveniles and young prisoners also requires that attention be paid
to how to preserve any relationships which could provide support, physical or moral, and
stimulus. Visits with parents are especially important. This matter is also dealt with in chapter
17 of the handbook.

The way that families and other visitors are treated on arrival at a prison is often a good
measure of how well the prison is managed. It is also of great importance to the prisoner and,
therefore, can have a positive or negative impact on security and stability within the prison.

Forms of contact other than family visits are also important. Prisoners should be able to send
and receive correspondence as freely as possible and where feasible to make and to receive
telephone calls.

Prisoners should also be able to keep up to date with events which are taking place in civil
society, both in the communities from which they have come and in the wider world. This is
a way of reducing the abnormality of the prison experience and also of making sure that the
prisoner does not become completely detached from the community to which he or she will
return on release. For these reasons prisoners should have access to books, newspapers,
magazines, radio and television wherever possible.

|ncreasing|y in many jurisdictions there is a large number of prisoners who are foreign
nationals. All of the above considerations apply also to them. Prison authorities should
recognise the need to make special arrangements to make sure that this group of prisoners
does not lose contact with their families and their own culture. This matter is dealt with in more
detail in the next chapter of this handbook.
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Visits, letters, telephones

What the international instruments say

Nelson Mandela Rules, Rule 58:

1. Prisoners shall be allowed, under necessary supervision, to communicate with their
family and friends at regular intervals:
(@) By corresponding in writing and using, where available, telecommunication,
electronic, digital and other means; and
(b) By receiving visits.

2. Where conjugal visits are allowed, this right shall be applied without
discrimination, and women prisoners shall be able to exercise this right on an equal
basis with men. Procedures shall be in place and premises shall be made available
to ensure fair and equal access with due regard to safety and dignity.

Nelson Mandela Rules, Rule 59:

Prisoners shall be allocated, to the extent possible, to prisons close to their homes or their
places of social rehabilitation.

Nelson Mandela Rules, Rule 106:

Special attention shall be paid to the maintenance and improvement of such relations
between a prisoner and his or her family as are desirable in the best interests of both.

Body of Principles for the Protection of all Persons under Any Form of Detention or
Imprisonment, Principle 18:

Interviews between a detained or imprisoned person and his legal counsel may be within
sight, but not within the hearing of a law enforcement official.

Body of Principles for the Protection of all Persons under Any Form of Detention or
Imprisonment, Principle 19:

A detained or imprisoned person shall have the right to be visited by and to correspond
with, in particular, members of his family and shall be given adequate opportunity to
communicate with the outside world, subject to reasonable conditions and restrictions as
specified by law or lawful regulations.

Body of Principles for the Protection of all Persons under Any Form of Detention or
Imprisonment, Principle 20:

If a detained or imprisoned person so requests, he shall if possible be kept in a place of
detention or imprisonment reasonably near his usual place of residence.

Putting it into practice

If prison authorities are to respect the universal human right to family life and wish to
encourage prisoners to recognise the obligations which they still have to spouses, parents
and children, arrangements should be made for a form of visit which recognises the need for
families to visit the member who is in prison for reasonable periods with a degree of privacy
which does not weaken legitimate security requirements. The family visits described below
come closest to accommodating this need.

In a number of jurisdictions there are arrangements for what are often called family visits or
long visits. These can take different forms. In Eastern Europe and Central Asia many prisons
and colonies have a group of small apartments within the perimeter of the prison where
visitors can live for periods of up to 72 hours with the family member who is in prison. A typical
arrangement might include a common kitchen, social area and toilet/washing facilities for up
to six family groups together with a number of small units with one or two bedrooms for each
group. Prisoners who are eligible can have visits in these units up to four times a year. There
will often be three or four visitors at a time; they may include a wife/husband or partner, a
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parent, grandparent, children or siblings. In Canada and some prison systems in the United
States of America similar facilities are provided, often with a form of mobile home, surrounded
by a wooden fence for privacy, which is located within the prison perimeter. The prisoners
involved are required to show themselves at set times each day for security checks. Visits such
as these cannot be described as normal family life but they do create an environment in which
family members can reinforce their links with the member who is in prison.

‘ ‘ In the Open Prisons of Rajasthan, the prisoners stay with their families. They earn a
living to support themselves and for doing so they are allowed to go outside during
the day. Living with the family provides the inmate with emotional and social support
and earning a livelihood, re-instills a sense of self worth in them.“®

The Open Prisons of Rajasthan, 2018

The family visits described above are different from the conjugal visits which are permitted in some
West European jurisdictions, including Denmark, Sweden, the Netherlands and Spain. These allow
prisoners to be visited by one person, usually a spouse or a long term partner, for a period of up

to three hours. The couple spend the visit in private in a small unit which contains a bed and a
shower with other sanitary facilities. A much less formal version of these visits occurs in many Latin
American prisons where the norm is that at the weekend there are family visits for male prisoners.
The same applies to women prisoners in some places but not all. Such visits normally take place in
the cell areas, and often sheets and blankets are hung on ropes to create some private space.

It will not be possible in practical terms to allow private family visits for all prisoners at all times.
In some countries prison visits take place in large rooms specially dedicated to the purpose.
These rooms should be arranged in such a way as to balance legitimate security needs against
the need to maintain family contact. The norm should be that prisoners and their visitors can
talk directly to each other without any physical barrier. This may be across a table or a desk.
The prisoner should not be prevented from touching his or her visitors unless there are specific
grounds for prohibiting this. This is especially important when the visitor is a child who has
come to visit his or her parent. In some countries visits are limited to 15 minutes conversation
between prisoner and visitor standing each side of a wall talking through a barred grille. In such
prisons there is often scope for improving the conditions of visits at no great cost by using
some part of the prison grounds as a visiting area and providing benches and a roof covering.

‘ ‘ ...the Court notes that the visits were held in the presence of a prison officer who
listened to the conversations. The applicant was separated from the visitors by
a glass partition. Accordingly, the manner of conducting the family visits, which
was also rigidly regulated by law without any individualisation procedures, did not
allow any privacy and excluded any physical contact between the applicant and
his visitors. The manner in which the meetings were held affected different aspects
of the applicant’s family life in so far as different types of relations between the
applicant and each visitor were involved. Moreover, the presence of the prison officer
affected the intimacy of the applicant’s communication with the family members.
The Court does not find any evidence to show that such far-reaching restrictions
were necessary in the applicant’s case.*

European Court of Human Rights Judgment in the case of Trosin v. Ukraine, 2012

The right to contact with family and friends applies to prisoners who are awaiting trial as well
as to those who have been convicted. There will be instances in which there is real concern
that a prisoner who is awaiting trial may seek to influence potential witnesses in the case or to
pass information about the case to third parties. For these reasons, restrictions will have to be
placed on the arrangements made for visits. Each case needs to be decided on the basis of
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the evidence available. The prison authorities should not accede to requests from investigating
police or prosecuting authorities to restrict the condition of visits for pre-trial prisoners simply as
a means of putting pressure on them to confess their guilt. This matter is referred to in greater
detail in chapter 16 of this handbook.

It needs to be recognised that in a prison environment there will always be a danger that

some visitors will try to smuggle illicit articles to the prisoner being visited, including drugs or
weapons. Reasonable security arrangements need to be enforced to prevent this happening.

[t may be necessary, for example, to search prisoners before and after visits have taken place.
It may also be necessary to search visitors before they go into the visit area. It is possible to
make arrangements which meet all security needs while at the same time being sensitive to the
need to respect the privacy of visitors.

The implications of this issue are referred to in chapter 7 of this handbook.

Even after all reasonable precautions have been taken, a small number of prisoners and visitors
will still do everything they can to breach security. In these cases it may be necessary to have a
physical barrier between the prisoner and the visitor; these are often described as closed or non-
contact visits. A typical arrangement will be a panel of strengthened glass to prevent contact and
a telephone arrangement to allow speech. If these restrictions are to be applied to a prisoner for
any length of time it will be inevitable that normal relationships will be put under increasing strain.
For that reason these restrictions should be applied only when absolutely necessary. They should
not be applied automatically to groups of prisoners, such as all of those awaiting trial or those

in high security prisons. In each case there should be a form of individual assessment of risk, as
described in chapter 7 of the handbook, which should be based on security considerations and
should not be used as a form of punishment or deterrence. The need for these restrictions in
each case should be reviewed at regular intervals.

In a number of jurisdictions there are now arrangements to enable prisoners to speak to their
families through video links. This is useful as an additional facility where the prisoner is held

in custody a long way from home or where members of the prisoner’s family have difficulty in
travelling to the prison. The use of such technology must not become a substitute for direct
contact between the prisoner and his or her family.

‘ ‘ The televisit system is an alternative to family members visiting prisoners who are
detained in institutions far from their home. Visits are conducted through video
conferences that are expected to reduce expenses and time of family members.
They only need to go to the nearest prison where this facility is available to visit the
prisoner via the televisit system.

This system was established to facilitate and encourage visits by family members and
indirectly fosters family ties and reduces the stress of the inmates as they serve their
sentences. This facility is provided without any charge to the family or the prisoner.*®

From Malaysian Prison Department website

Fora variety of reasons there may be many prisoners who do not have family or friends

to visit them. This may be because of the circumstances in which they were living before
imprisonment or because they have been disowned as a result of the nature of their offence.

In such cases the prison authorities should consider establishing a system for volunteers from
the local community to visit these prisoners on a regular basis to help them to maintain contact
with outside society.
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Al of the arguments considered so far have related to the rights of prisoners and their families
to be allowed to maintain relationships which are as normal as possible. It is also in the
operational interests of prison administrators to ensure that this happens. Prisoners who are
able to maintain good contact with their families will have a greater incentive to observe the
normal rules and regulations of prison life. They are also likely to be able to resolve practical
and other domestic problems which cause them anxiety. Staff will also learn about aspects of
the prisoner’s behaviour, life and character beyond the confines of the prison which will help
them to treat each prisoner as an individual. In short, good visiting facilities are likely to help the
prison function well in many different ways.

There are other forms of communication with family and close friends in addition to visits. One
of the most important of these is by letter. In many jurisdictions prisoners are allowed to send a
minimum number of letters at state expense while paying the postage on any additional ones
which they wish to send. There is generally no operational need to place any restriction on the
number of incoming letters which a prisoner may receive.

There was a tradition in some prisons until fairly recently that all correspondence from and
to prisoners had to be censored by staff. There were two main justifications for this. The
first was that prisoners might discuss escape plans or other threats to security with their
correspondents. The second was that this was a useful way for staff to intercept any bad
news, for example about a death or the break up of a marriage. It is now generally held that
there is no operational justification on security grounds for monitoring all mail. It is extremely
unlikely, for example, that a prisoner who is contemplating escape would be foolish enough
to refer to this in a letter. At the same time, it is accepted that prisoners have the same right
as other people to receive family news, good or bad, directly. For those prisoners who have
been assessed as a high security risk it may be necessary to monitor incoming and outgoing
correspondence and also to have a list of approved correspondents. For other prisoners it
should not be necessary to monitor correspondence on a continuous basis. In most cases
random or sample reading is likely to be sufficient.

The authorities have a right to make sure that incoming correspondence does not contain
any material which is forbidden such as weapons or drugs. Good practice in some countries
is that all incoming correspondence is opened in the presence of the prisoner to which it is
addressed. The member of staff checks that the envelope does not contain anything that is
forbidden and then hands the letter to the prisoner without reading it.

In many prison systems it is now possible for prisoners to make or to receive telephone calls.
Logistical arrangements differ from country to country. In some cases the person receiving the
call from the prisoner has to agree to meet the cost of the call. This can be a very expensive
arrangement since such calls are normally charged at a higher rate than normal calls. In other
prison systems prisoners can purchase special telephone cards, which sometimes will only
permit calls to be made to approved telephone numbers. Telephone conversations become
especially important when the prisoner is being held many miles from home and it is difficult for
his or her family to visit.

As with letters, there will be a need to maintain a balance between the right to privacy of the
prisoner and his or her family on one hand and the legitimate needs of security on the other.
Given the immediacy of communication by telephone, the prison authorities need to be sure
that prisoners are not using telephone calls to arrange illegal activities, such as bringing goods
into the prison or arranging escape attempts. In some countries this is done by recording all
calls and retaining the taped record for a specific period of time. The only telephone calls which
are listened to by staff as they are made are those by or to prisoners who have been assessed
as presenting a high degree of risk.
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Electronic mail ‘ ‘ ... prison authorities should be alert to the fact that modern technology offers
new ways of communicating electronically. As these develop, new techniques of
controlling them are emerging too and it may be possible to use them in ways that
do not threaten safety or security.®

Commentary on Recommendation Rec(2006)2 of the Committee of Ministers to
member states on the European Prison Rules, 2006

Some prison administrations allow prisoners to have access to other forms of communication
including electronic mail.

‘ ‘ A prisoner may, for a special reason, be granted permission to maintain contacts with
the outside world by using electronic communication, telecommunications or other
such technical connection unless the contacts endanger the security of the prison.?

Finnish Imprisonment Act 2005 (amended 2015)

For some prisoners, especially foreign nationals, this may be the only reliable and inexpensive
method of maintaining contact with their families.

Contact with In addition to access to family and friends, prisoners often require access to lawyers, and other
/ega/ ana  professional persons, including members of non-governmental organisations and human rights
profess/ona/ monitors. Visits and communication with such persons are in a category of their own. This is
. especially important for pre-trial prisoners and those convicted prisoners who are still involved
aadvisers in the judicial process. In such cases the prison authorities must consider very carefully the
justification for any proposed restriction on access which might prejudice a prisoner’s defence
or appeal. Good grounds for such restrictions are likely to be very few.

In making arrangements for visits by professional advisers privacy will be an important
consideration. It is expected, for example, that such visits will take place out of the hearing

of staff. There also has to be special sensitivity about searching official correspondence and
materials carried by or sent in by such visitors. Some of these issues are dealt with in chapter
16 of this handbook.

Access to reading material, television and radio

What the international instruments say

Nelson Mandela Rules, Rule 63:

Prisoners shall be kept informed regularly of the more important items of news by the
reading of newspapers, periodicals or special institutional publications, by hearing
wireless transmissions, by lectures or by any similar means as authorized or controlled
by the prison administration.

Putting it into practice

Ffegu/ar In addition to maintaining contact with family and friends, prisoners should be able to keep
access to up to date with events in the wider world. For this reason they should have regular access
to newspapers, to radio and to television. There is no operational reason, other than in
exceptional circumstances, to censor access to the media. Neither should there be any moral
censorship beyond that which is the norm in the country.

external
information
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Prison administrations will need to give careful consideration to providing access to the
internet. This can be an important source of information on the outside world but may also
provide an opportunity for inappropriate activity.

Accesstoa range of external information is important in helping prisoners to realise that there
is still a world beyond the prison walls and fences to which they will one day return. Awareness
of what is happening in the outside world can also help prisoners to behave in a more normal
manner while living in the closed world of the prison. For long-term prisoners access to
television, in particular, will enable them to maintain some contact with the very rapid changes
which may be taking place in society outside the prison.
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Foreign national prisoners

Increasing numbers of foreign nationals

In prison systems in all regions of the world there are large numbers of foreign national
prisoners. With increased geographical mobility the number is increasing in many countries.
The term ‘foreign national prisoners’ covers a wide range of people. It applies to those who
come from their home country and are then convicted and imprisoned in another country.

It can apply to those who have had a long relationship with the country in which they are
imprisoned and may be permanently resident but do not have citizenship of that country. It
may apply to those who are imprisoned not under criminal law but for immigration reasons.
There are additional problems when an individual is stateless. The situation of those detained
as irregular migrants is not covered specifically in this handbook although the human rights
framework applies to all people who are deprived of their liberty.

Particular — Aithe rights set out in this volume apply equally to prisoners who are non-nationals of the
difficulties  country in which they are detained. The international human rights framework however also
faced by recognises the particular difficulties of foreign prisoners and requires that measures are taken
foreign to prevent discrimination and to meet their particular needs.

nationals ‘ ‘ 39.1. Staff involved in the admission of foreign prisoners shall be appropriately trained

to deal with them.

39.2. Persons who work with foreign prisoners shall be trained to respect cultural
diversity and to understand the particular problems faced by such prisoners.

39.3. Such training may include learning languages spoken most often by foreign
prisoners.

39.4. Training programmes shall be evaluated and revised regularly to ensure they
reflect changing populations and social circumstances.

39.5. Persons who deal with foreign suspects and offenders shall be kept informed of
current national law and practices and international and regional human rights
law and standards relating to their treatment, including this recommendation.

Specialisation

40. Appropriately trained specialists shall be appointed to engage in work with
foreign prisoners and to liaise with the relevant agencies, professionals and
associations on matters related to such prisoners.

Council of Europe Recommendation CM/Rec(2012)12 of the
Committee of Ministers to member States concerning foreign prisoners

Right to  Being imprisoned in a foreign country can give rise to a number of problems for the detained
consular help — person that cannot be resolved by the prison administration, and prison administrations must
ensure they respect foreign prisoners’ right to receive help from their home country’s diplomatic
representatives as set out in the Vienna Convention on Consular Relations. When they are
imprisoned in a country where they have no diplomatic representative they must be allowed to
communicate with those diplomatic representatives that represent their home country.

Transfer A number of countries are party to transfer treaties which permit prisoners to serve their
lreaties  sentence in their home country. Where such treaties are in operation prison administrations
should make every effort to assist prisoners wishing to exercise their rights under these
treaties.
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What the international instruments say

Vienna Convention on Consular Relations, Article 36:

1.

With a view to facilitating the exercise of consular functions relating to nationals of the

sending State:

(a) consular officers shall be free to communicate with nationals of the sending State
and to have access to them. Nationals of the sending State shall have the same
freedom with respect to communication with and access to consular officers of
the sending State;

(b) if he so requests, the competent authorities of the receiving State shall, without
delay, inform the consular post of the sending State if, within its consular district
a national of that Sate is arrested or committed to prison or to custody pending
trial or is detained in any other manner. Any communication addressed to the
consular post by the person arrested, in prison, custody or detention shall also be
forwarded to the said authorities without delay. The said authorities shall inform
the person concerned without delay of his rights under this sub-paragraph;

(c) consular officers shall have the right to visit a national of the sending State who
is in prison, custody or detention, to converse and correspond with him and to
arrange for his legal representation. They shall also have the right to visit any
national of the sending State who is in prison, custody or detention in their district
in pursuance of a judgement. Nevertheless, consular officers shall refrain from
taking action on behalf of a national who is in prison, custody or detention if he
expressly opposes such action.

The rights referred to in paragraph 1 of this Article shall be exercised in conformity
with the laws and regulations of the receiving State, subject to the proviso, however,
that the said laws and regulations must enable full effect to be given to the purposes
for which the rights accorded under this Article are intended.

Nelson Mandela Rules, Rule 62:

1.

Prisoners who are foreign nationals shall be allowed reasonable facilities to
communicate with the diplomatic and consular representatives of the State to which they
belong.

Prisoners who are nationals of States without diplomatic or consular representation
in the country and refugees or stateless persons shall be allowed similar facilities to
communicate with the diplomatic representative of the State which takes charge of
their interests or any national or international authority whose task it is to protect such
persons.

Putting it into practice

This contact with consular officials should be confidential. Consular officers have the right to
arrange legal representation for their nationals. Foreign prisoners have the right to refuse contact
with consular officials if they wish. Foreign prisoners may not wish to contact their consular
representatives because they prefer to keep the information about their imprisonment from their
families, or they may not have much faith in the service provided by their consular officials.

Foreign prisoners who are refugees should be helped to communicate with the relevant
international organisation that deals with refugees.

. Persons deprived of liberty in a Member State of the Organization of American

States of which they are not nationals, shall be informed, without delay, and in any
case before they make any statement to the competent authorities, of their right
to consular or diplomatic assistance, and to request that consular or diplomatic
authorities be notified of their deprivation of liberty immediately. Furthermore, they
shall have the right to communicate with their diplomatic and consular authorities
freely and in private.

Inter-American Commission on Human Rights, Principles and Best Practices on
the Protection of Persons Deprived of Liberty in the Americas, Principle V, 2008
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Discrimination on the grounds of nationality
is not permitted

The way foreign prisoners are treated by the prison administrations should not be
discriminatory in any way. Foreign prisoners may well experience language difficulties and
social and cultural isolation that will require the prison authorities to take special measures to
help them. The fact that they are foreign should not be used as reason to restrict their access
to the facilities and programmes that are generally provided to prisoners.

What the international instruments say

Nelson Mandela Rules, Rule 2:

1. Thepresentrulesshall be applied impartially. There shall be no discrimination on the
grounds of race, colour, sex, language, religion, political or other opinion, national
or social origin, property, birth or any other status. The religious beliefs and moral
precepts of prisoners shall be respected.

2. In order for the principle of non-discrimination to be put into practice, prison
administrations shall take account of the individual needs of prisoners, in particular the
most vulnerable categories in prison settings. Measures to protect and promote the rights
of prisoners with special needs are required and shall not be regarded as discriminatory.

Putting it into practice

If they cannot communicate with the authorities and cannot understand what is happening
around them foreign prisoners will be severely disadvantaged. The prison administration should
therefore ensure they have access to interpreters and that as far as possible the main documents
that a prisoner needs to understand are available in the languages that foreign prisoners can
read. It is particularly important that material setting out prisoners’ rights, the system of detention
and how to complain and appeal against decisions made by the authorities are available to
foreign detainees in a language they can understand. Whenever possible such prisoners should
be allowed access to news media, including newspapers and journals, in their own language.

Admission to prison in a strange country can be particularly difficult and bewildering for a
foreign national prisoner. Prison administrations have approached this problem in various
ways, for example by inviting fellow nationals from the prisoner’s home country to assist with
induction, by arranging a special briefing session or producing a video in a range of foreign
languages.

Foreign prisoners can be isolated from the mainstream of the prisoners by their language

and their culture. In some countries foreign prisoners from the same language background or
country are housed in the same prison or part of the prison together so that they can provide
support for each other. If this is done for humanitarian reasons it can be an acceptable solution
but if it leads to foreign prisoners being given worse conditions and facilities then it is not
acceptable.

Foreign national prisoners should not be discriminated against because they are not nationals
of the country where they are being held. They should not be required to pay for their
healthcare in prison on the grounds that they have not contributed to the country’s insurance
scheme. Where the country operates a system of prison leave foreign nationals should not

be denied prison leave solely because they have no home to go to. NGOs and civil society
organisations may provide hostels and shelters for them whilst they are on home leave. They
should not be denied access to re-integrative activities because they are likely to be deported
at the end of their sentence and therefore their re-integration is not an issue for the country
where they are imprisoned.
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Contact with  For many of these prisoners there will be little or no possibility of receiving visits from family
families  or friends. The prison authorities should make special arrangements to allow them to maintain
contact with their families. This may be by permitting additional letters with free postage or
providing access to electronic communications.

‘ ‘ A large number of inmates held at Monsanto Prison were foreign nationals (22 out
of the 56 inmates). Some of them stated that the Director agreed to prolong by half
an hour — sometimes even by an hour — weekly visits when the visitor had travelled
along distance. The CPT welcomes this practice as it considers that there is a need
for a certain flexibility when applying the rules on visits to prisoners whose families
are unable to visit on a regular basis (due to cost or distance). The possibility to
accumulate visits, to grant them additional telephone time or to use modern
technology in facilitating communication (i.e. through Voice over Internet Protocol
or Skype) would further help these prisoners to maintain contacts with their families.>*

Report by the European Committee for the Prevention
of Torture on a visit to Portugal in 2013

Where prison rules require that incoming and outgoing mail is checked translators should be
found who can read the languages of the prisoners. Such prisoners should be able to make
periodic telephone calls to their families at the expense of the administration.

They should not automatically be sent to a prison in the most remote part of the country
because it is assumed they will not receive any visits from their family. If families can travel from
another country to visit their family member in prison these visits are likely to be less frequent
than for local prisoners. In these cases the prison authorities should take into account the
distance the visitors have travelled. For example whole day visits can be permitted or visits
spread out over several consecutive days.

Staff tr. a/'n/ng Some specialised training in diversity will be needed to assist staff and to ensure that
discriminatory attitudes do not prevail. The employment of some personnel who speak the
languages of the prisoners is useful or some language training could be provided.

Women Some countries have in their prisons a group of women prisoners, often women from
fore/gn poor circumstances, who have been persuaded to smuggle drugs from another country.
Jo risoners Such women are often given long prison sentences and may suffer particularly because of
separation from young children. Special arrangements to meet the needs of these women and
help them to maintain contact with their children should be made.

Civil soc/ez‘y Cui society organisations, especially those linked to the community from which foreign
organisations prisoners come, are particularly relevant in helping the prison administration to meet its

obligation to treat prisoners humanely. Where family visits are impossible, nationals from
the prisoner’s home country can visit the prisoners and help to alleviate the isolation. Such
organisations can also help to provide reading material in the prisoner’s language. In many
cases contact with the prisoner’s diplomatic representative may be difficult or infrequent. The
prison authorities should also consider whether there are other foreign nationals in the local
community who could provide a voluntary visiting service which would enable such prisoners
to maintain some contact with their own culture.
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Requests and complaints

The framework

It is essential that all prison systems should be administered in a manner which is fair and just
and which is perceived by everyone involved to be so. The prison is a community with rules
and regulations which apply in different ways to everyone concerned, staff, prisoners and
visitors. Since it has a hierarchical structure it is especially important that its regulations should
be understood and followed by everyone, not solely by prisoners.

I there is a clear set of procedures to ensure that decisions are made properly there will be
less need for complicated arrangements to deal with the consequences of poor decision
making. Since prisoners are expected to obey the rules of the prison, and eventually those of
the outside society to which they are to return, it is important that rules should be implemented
fairly and equitably. From time to time prisoners are likely to perceive an element of unfairness
in the way they are treated, either individually or in a group. This will happen even in the

best managed prisons. It is important that there should be a set of procedures which allow
prisoners to make special requests and to register any complaints which they have. These
procedures should be clearly laid out in a way that can be understood both by prisoners and
by the staff who deal directly with the prisoners.

In the first instance prisoners should be able to raise any issue which concerns them with the
staff who are their immediate supervisors. If the matter cannot be resolved at that level, there
should be an opportunity to raise the request or complaint with the authorities who are in
charge of the prison. If the matter still cannot be resolved, the prisoner should have the right of
access to a superior authority outside the prison. Many prison administrations also provide a
parallel external system through which requests and complaints may be pursued. These may
include local monitoring bodies, ombudsmen and local and national politicians.

There are implications in a prison where those who are complaining live under the control of
those about whom many of their complaints are made. In such circumstances it can often
not be in the prisoners’ interests to raise complaints however justified they might be. It should
always be clear that the prisoner will not be punished for raising complaints and procedures
should be in place to prevent such victimisation.

If prisoners are not in a position to raise complaints personally, it should be open to their family
or representative to raise the issue on their behalf.
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What the international instruments say

International Covenant on Civil and Political Rights, Article 2:
Each State party to the present Covenant undertakes:

(@) to ensure that any person whose rights or freedoms as herein recognised are
violated shall have an effective remedy, notwithstanding that the violation has been
committed by persons acting in an official capacity;

(b) to ensure that any person claiming such a remedy shall have his right thereto
determined by competent judicial, administrative or legislative authorities, or by
any other competent authority provided for by the legal system of the State, and to
develop the possibilities of judicial remedy;

(c) to ensure that the competent authority shall enforce such remedies when granted.

Nelson Mandela Rules, Rule 56:

1. Every prisoner shall have the opportunity each day to make requests or complaints
to the prison director or the prison staff member authorized to represent him or her.

2. It shall be possible to make requests or complaints to the inspector of prisons during
his or her inspections. The prisoner shall have the opportunity to talk to the inspector
or any other inspecting officer freely and in full confidentiality, without the director
or other members of the staff being present.

3. Every prisoner shall be allowed to make a request or complaint regarding his or her
treatment, without censorship as to substance, to the central prison administration and
to the judicial or other competent authorities, including those vested with reviewing or
remedial power.

4. The rights under paragraphs 1 to 3 of this rule shall extend to the legal adviser of the
prisoner. In those cases where neither the prisoner nor his or her legal adviser has the
possibility of exercising such rights, a member of the prisoner’s family or any other
person who has knowledge of the case may do so.

Nelson Mandela Rules, Rule 57:

1. Everyrequest or complaint shall be promptly dealt with and replied to without delay.
If the request or complaint is rejected, or in the event of undue delay, the complainant
shall be entitled to bring it before a judicial or other authority.

2. Safeguards shall be in place to ensure that prisoners can make requests or
complaints safely and, if so requested by the complainant, in a confidential manner. A
prisoner or other person mentioned in paragraph 4 of rule 56 must not be exposed
to any risk of retaliation, intimidation or other negative consequences as a result of
having submitted a request or complaint.

3. Allegations of torture or other cruel, inhuman or degrading treatment or punishment
of prisoners shall be dealt with immediately and shall result in a prompt and impartial
investigation conducted by an independent national authority in accordance with
paragraphs 1 and 2 of rule 71.
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Body of Principles for the Protection of all Persons under Any Form of Detention or
Imprisonment, Principle 33:

(1) A detained or imprisoned person or his counsel shall have the right to make a request
or complaint regarding his treatment, in particular in case of torture or other cruel,
inhuman or degrading treatment, to the authorities responsible for the administration
of the place of detention and to higher authorities and, when necessary, to appropriate
authorities vested with reviewing or remedial power.

(2) In those cases where neither the detained or imprisoned person nor his counsel has
the possibility to exercise his rights under paragraph 1 of the present principle, a
member of the family of the detained or imprisoned person or any other person who has
knowledge of the case may exercise such rights.

(8) Confidentiality concerning the request or complaint shall be maintained if so requested
by the complainant.

(4) Every request or complaint shall be promptly dealt with and replied to without undue
delay. If the request or complaint is rejected or, in case of inordinate delay, the
complainant shall be entitled to bring it before a judicial or other authority. Neither
the detained or imprisoned person nor any complainant under paragraph 1 of the
present principle shall suffer prejudice for making a request or complaint.

Putting it into practice

The objective of good prison management should be, as far as possible, to prevent the
causes of serious complaints from arising in the first place. One way of achieving this is by
having and adhering to a very clear set of procedures covering all aspects of the daily life of the
prison. The obligation to provide these procedures and to make them available was dealt with
in chapter 5 of this handbook. These procedures should be written in simple language which
can be understood by all and should be made available to all prisoners and staff. They should
form part of the information pack which is made available to a prisoner on arrival at each
prison. Where resources are scarce the rules and regulations should be put on posters and
fixed to a wall in a prominent place. Prisoners who are not literate should have the rules read
and explained to them.

These procedures should contain a description of how a prisoner can go about making a
request about his or her treatment and also should describe the avenues of complaint which
are available to prisoners, beginning at the local level and going on to the most senior level in
the prison and, if need be, beyond the prison.

No procedures should be in place which might deter prisoners from raising legitimate
complaints and grievances. The disciplinary code should not contain any regulations that make
it difficult for prisoners to complain, for example, by punishing them for making allegations
against staff which then turn out to be unfounded.

A major deterrent to prisoners making complaints is their knowledge that prison staff have
the power to exact retaliation. It should be made clear that prisoners will not be punished

or suffer in any way as a result of making a complaint and procedures should be in place to
ensure prisoners are not victimised for complaining. If necessary, prisoners should be able to
make a complaint in confidence. Eventually the person complained of will need to know that
the complaint has been made and at that stage senior staff should be vigilant to ensure that
no retaliatory action is taken. Prison staff need to be confident that if they are accused they will
have the chance to defend themselves according to the principles of natural justice.
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‘ ‘ Prisoners were, in principle, entitled to submit complaints to the prison director, the
Central Prison Administration, the supervisory prosecutor and the Ombudsman.
However, as was the case during the previous visits, there was a widespread lack of
trust among prisoners in the existing complaints system, especially concerning the
confidentiality of the complaints sent to outside bodies. Many prisoners interviewed
by the delegation felt that filing a complaint would aggravate their situation; more
specifically, some of them claimed that they would not make use of this possibility
because they feared retaliation from staff. In addition, some allegations were received
that complaints sent to competent outside bodies were not responded to.%®

Report by the European Committee for the Prevention
of Torture on a visit to Latvia in 2011

Many complaints are likely to be about issues concerning daily routine or treatment. Matters
which will be of little importance to people in normal civil society can take on great significance
in the highly disciplined world of the prison, in which there are likely to be regulations affecting
almost every aspect of daily life. One of the main objectives of the prison administration in

this area should be to prevent a simple request developing into a complaint, or a complaint
developing into a formal grievance, or a grievance developing into an appeal to a higher body.

The best way of achieving this is to encourage good personal relationships between first line
staff and the prisoners they deal with directly on a daily basis. This subject was dealt with in

detail in chapter 3 of this handbook. If such relationships exist, the prisoner will be more likely

to go directly to the staff member involved to make a request or complaint in the expectation

that the issue will be dealt with in a fair and speedy manner. A well-trained member of staff will
know which matters he or she can deal with directly and which will have to be referred to a more
senior level. The staff member will be able to explain the process to the prisoner. One of the most
important features of good practice in this respect is that the prisoner should be given a response
as soon as is reasonably possible. If the response is negative it is particularly important to provide
an explanation. In such a case the prisoner will be more likely to accept the answer which is
given, even when it is negative, and so the request will not turn into a complaint.

It will not be possible to resolve all requests and complaints in this informal manner. In addition,
each prison system needs to have a formal procedure for dealing with requests and complaints
which cannot be resolved informally between individuals. On each working day the prison director
or a senior member of staff designated by the director should consider all such approaches from
prisoners. Wherever possible the prisoner should be allowed to make the request or complaint

in person. If the volume of requests makes this impossible, arrangements should be made for it
to be submitted in writing. Regardless of whether the request is submitted orally or in writing the
prison should make a formal written record of the request and of the response to it.

Requests and complaints should be dealt with as quickly as possible. The general procedure
should indicate how many days it will normally take to give a response. If the request is a
complicated one which cannot be resolved in the normal time, the prisoner should be told how
long it will take.

If the director of the prison rejects the request or complaint, or if the complaint is being made
against the director, the prisoner should be able to make a written application to a more senior
person in the prison administration, usually at regional or national headquarters. In the interests of
justice and fairness it is important that a complaint being made against an individual member of staff
should not have to be channelled through that person. For this reason, there should be a procedure
which allows prisoners to submit confidential requests and complaints to higher authority.
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‘ ‘ Persons deprived of liberty shall have the right of individual and collective petition
and the right to a response before judicial, administrative, or other authorities. This
right may be exercised by third parties or organizations, in accordance with the law.

This right comprises, amongst others, the right to lodge petitions, claims, or
complaints before the competent authorities, and to receive a prompt response
within a reasonable time. It also comprises the right to opportunely request and
receive information concerning their procedural status and the remaining time of
deprivation of liberty, if applicable.

Inter-American Commission on Human Rights, Principles and Best Practices on
the Protection of Persons Deprived of Liberty in the Americas, Principle VII, 2008

Arrangements for making requests or complaints to independent inspectors and others
outside the prison system are dealt with in chapter 4 of this handbook. Prison administrators
should not prevent or discourage prisoners from making complaints to external judicial
authorities or independent inspectors. Providing prisoners with such external avenues of
complaint can help to reduce potential tension.

‘ ‘ In South Africa prisoners have the statutory right to complain directly to the
Independent Prisons Visitors who are appointed by the Inspecting Judge of Prisons
through a public nomination and consultation process with community organizations.
During 2007, the Independent Prisons Visitors received and recorded a total of 158,
362 complaints from prisoners.*®

Judicial Inspectorate of Prisons, Annual Report, 2008

Whike all requests and complaints should be dealt with as speedily as possible, some require
to be handled with greater urgency than others. For example, it is of prime importance that any
allegation of torture or inhuman treatment should be dealt with immediately in a manner which
inspires confidence on the part of the person making the complaint. A procedure should exist
to make sure that any allegation of this nature goes immediately to the head of the prison or, if
the allegation is made against that person, to a superior external body. This matter is dealt with
in chapter 4.

Similarly, there should be a clear procedure for handling any complaint which includes an
allegation of criminal behaviour on the part of either a member of staff or another prisoner.
Such allegations should normally be referred to the agency in civil society which is responsible
for investigating or prosecuting criminal acts. This agency can then decide whether it should
pursue the matter as a criminal investigation or refer it back to the prison authorities for
administrative action.

Prisoners may also raise issues to do with their detention, their sentence or their release date.
Requests of this nature should be passed to the appropriate legal authority.

Prisoners may also wish to complain about disciplinary decisions which have been taken
against them when they feel that the proper procedures were not followed in their case or that
they were punished unjustly. As described in chapter 9 of this handbook, there should be a
procedure to allow such an approach to a higher authority.

REQUESTS AND COMPLAINTS



Complaints
are important
to prisoners

Group
complaints

120

The vast majority of requests and complaints by prisoners are likely to be concerned with
administrative matters. Many of them may be relatively unimportant in objective terms but each
will be of great importance to the prisoner concerned. They may be concerned with food, with
lost property, with delays in correspondence, about problems with visits or about the attitude of
staff. Very often all that the prisoner asks for is an acknowledgement that something has gone
wrong and that an apology should be offered. If the prisoner sees that such complaints are
dealt with honestly and frankly there will be less likelihood of a continuing sense of grievance.

The procedures described thus far have been concerned with requests and complaints raised
by individual prisoners. Prison administrations will also need to be sensitive to any cultures or
traditions where concerns are raised through a group or family leader rather than individually.
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¥l Recognising diversity

The framework

Traditionally prison authorities have based their policies on the view that prisoners are a
homogeneous group and everyone can be treated in the same way. This has meant that prison
policy and practice has been shaped as if all prisoners were adult men from the main ethnic,
cultural and religious grouping in the country.

Treating all
prisoners fairly

R ecognis/ng This approach rarely reflects the reality. Within any prison system there will be prisoners
differences  from avariety of backgrounds and with differences which may include differences of race,
ethnicity, social origin, culture, religion, sexual orientation, language or nationality. Prison rules
and regulations need to take account of the different requirements which prisoners may have
on any or all of these grounds. Furthermore, there should be no discrimination against any
prisoners on any of the above grounds.
Danger of  Inmany countries there are special concerns about discrimination against minority
discrimination  g9roups, whether by race, ethnicity, religion, sexual orientation or any other characteristic.
The dangers of discrimination become much greater in the closed conditions of a prison.
Prison administrations have a responsibility to ensure that they prevent the development
of sub-groups that discriminate against minorities, both within their staff and within the
prison population. This may require additional vigilance on any occasion when tensions are
heightened in the community outside the prison.
Duz‘y to Many of the prejudices which exist in society against minority groups are reflected in the world
combat  of the prison. This is no surprise since prisons to a great extent mirror the values of the society
discrimination in which they exist. Prison authorities have a duty to ensure that there is no discrimination
against any minority group of prisoners or staff or any religious group. This includes institutional
discrimination which is within the structure of the organisation as well as discrimination which is
practised by individuals.
F?eS,OGCﬁI’)Q The right to freedom of religious belief and to observe the requirements of that religion is a
freedom of  universal human right and applies to all prisoners as well as to free persons. Prison authorities
z‘houghz‘, have a duty to respect prisoners’ right to observe their religion.
conscience
and I’G//Q/Of? What the international instruments say
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Universal Declaration of Human Rights, Article 2:

Everyone is entitled to all the rights and freedoms set forth in this Declaration without
distinction of any kind, such as race, colour, sex, language, religion, political or other
opinion, national or social origin, property, birth or other status.

Universal Declaration of Human Rights, Article 18:

Everyone has the right to freedom of thought, conscience and religion; this right includes
freedom to change his religion or belief, and freedom, either alone or in community with
others and in public or private, to manifest his religion or belief in teaching, practice,
worship and observance.

RECOGNISING DIVERSITY



International Covenant on Civil and Political Rights, Article 27:

In those States in which ethnic, religious or linguistic minorities exist, persons belonging
to such minorities shall not be denied the right, in community with other members of their
group, to enjoy their own culture, to profess and practise their own religion, or to use their
own language.

International Convention on the Elimination of All Forms of Racial Discrimination, Article 5:

In compliance with the fundamental obligations laid down in Article 2 of this Convention,
States Parties undertake to prohibit and to eliminate racial discrimination in all its forms
and to guarantee the right of everyone, without distinction as to race, colour or national or
ethnic origin, to equality before the law, notably in the enjoyment of the following rights:

(@) The right to equal treatment before the tribunals and all other organs administering
justice;

(b) The right to security of person and protection by the State against violence or bodily
harm, whether inflicted by government officials or by any individual, group or institution.

Nelson Mandela Rules, Rule 62:

1. Prisoners who are foreign nationals shall be allowed reasonable facilities to
communicate with the diplomatic and consular representatives of the State to which
they belong.

2. Prisoners who are nationals of States without diplomatic or consular representation
in the country and refugees or stateless persons shall be allowed similar facilities to
communicate with the diplomatic representative of the State which takes charge of
their interests or any national or international authority whose task it is to protect such
persons.

Nelson Mandela Rules, Rule 65:

3. Access to a qualified representative of any religion shall not be refused to any
prisoner. On the other hand, if any prisoner should object to a visit of any religious
representative, his or her attitude shall be fully respected.

Body of Principles for the Protection of All Persons Under Any Form of Detention or
Imprisonment, Principle 5 (1):
These principles shall be applied to all persons within the territory of any given State,
without distinction of any kind, such as race, colour, sex, language, religion or religious

belief, political or other opinion, national, ethnic or social origin, property, birth or other
status.

Putting it into practice

Monitor ing There are a variety of ways of measuring whether discrimination is taking place, for example,
discrimination  inthe allocation of jobs which are prized by prisoners. These include working in the kitchen or
in the prison library where there is one. Prison management should check whether any minority
groups are under-represented or even excluded from these prized jobs. The same checks
should be applied to access to education. Which prisoners get the best living accommodation
should also be kept under review. The frequency of disciplinary action taken against prisoners,
broken down by the different groups, is also an important measure.

Re/'nforc/ng Ore way of reinforcing the fact that discrimination is not acceptable is to have public
non- statements about the policy of non-discrimination in prominent display around the prison.

discrimination
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‘ ‘ Under no circumstances shall persons deprived of liberty be discriminated against
for reasons of race, ethnic origin, nationality, color, sex, age, language, religion,
political or other opinion, national or social origin, economic status, birth, physical,
mental, or sensory disability, gender, sexual orientation, or any other social condition.
Therefore, any distinction, exclusion, or restriction that is either designed to or has
the effect of undermining or impeding the recognition, enjoyment, or exercise of the
internationally recognized rights of persons deprived of liberty, shall be prohibited.

Inter-American Commission on Human Rights, Principles and Best Practices on
the Protection of Persons Deprived of Liberty in the Americas, Principle Il, 2008

An important method of reducing discrimination can be to recruit staff from different minority
groups to work in prisons with a chance to progress to the more senior levels. Reference is
made to this in chapter 3 of this handbook. During their training and throughout their service all
staff should be given help in how to work positively with different groups of prisoners.

Equality of treatment involves more than ensuring that there is no discrimination. It also means
taking positive action to make sure that the special needs of minority groups are met. This can
mean providing special diets for some prisoners on religious, cultural or other grounds. Such a
provision may not involve any additional cost; it may simply mean better organisation.

In running programmes for social reintegration it is important to recognise the specific
community to which the prisoner will return.

Chapter 3 of the handbook referred to the need to encourage groups from the local civil
society to visit prisons on a regular basis. These groups should include representatives of
minority groups in the community.

In a number of administrations it has been found helpful to consult, on a formal basis, with
representatives of minority groups on the potential impact of proposed regulations or to
appoint advisers who will help shape appropriate policy.

Religion

What the international instruments say

Universal Declaration of Human Rights, Article 18:

Everyone has the right to freedom of thought, conscience and religion; this right includes
freedom to change his religion or belief, and freedom, either alone or in community with
others and in public or private, to manifest his religion or belief in teaching, practice,
worship and observance.

International Covenant on Civil and Political Rights, Article 18 (1):

Everyone shall have the right to freedom of thought, conscience and religion. This right
shall include the freedom to have or to adopt a religion or belief of his choice, and freedom,
either individually or in community with others and in public or private, to manifest his
religion or belief in worship, observance, practice and teaching.
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Nelson Mandela Rules, Rule 65:

1. If the prison contains a sufficient number of prisoners of the same religion, a qualified
representative of that religion shall be appointed or approved. If the number of prisoners
justifies it and conditions permit, the arrangement should be on a full-time basis.

2. A qualified representative appointed or approved under paragraph 1 of this rule
shall be allowed to hold regular services and to pay pastoral visits in private to
prisoners of his or her religion at proper times.

3. Access to a qualified representative of any religion shall not be refused to any prisoner.
On the other hand, if any prisoner should object to a visit of any religious representative,
his or her attitude shall be fully respected.

Nelson Mandela Rules, Rule 66:

So far as practicable, every prisoner shall be allowed to satisfy the needs of his or her
religious life by attending the services provided in the prison and having in his or her
possession the books of religious observance and instruction of his or her denomination.

European Prison Rules, Rule 29:

29.2 The prison regime shall be organised so far as is practicable to allow prisoners to
practise their religion and follow their beliefs, to attend services or meetings led by
approved representatives of such religion or beliefs, to receive visits in private from
such representatives of their religion or beliefs and to have in their possession books
or literature relating to their religion or beliefs.

29.3 Prisoners may not be compelled to practise a religion or belief, to attend religious
services or meetings, to take part in religious practices or to accept a visit from a
representative of any religion or belief.

Putting it into practice

Religious  Deprivation of liberty must not include deprivation of the right to observe the requirements of
observance  one’sreligion. The prison authorities should ensure that:

Prisoners have the opportunity to pray, to read religious texts and to meet other
requirements of their religion, such as clothing or washing, as often as their religion requires.

Prisoners of the same religion should have the opportunity to gather as a group for
religious services on religious holy days.

Prisoners should have the opportunity to be visited by qualified representatives of their
religion for private prayers and group services.

All r ecogn/seo’ These provisions should apply to all recognised religious groups and should not be restricted
re//'g/on S to be  tothe main religions in any country. Special attention should be paid to the religious needs of
included prisoners from minority groups. They should always be able to observe the tenets of their religion
in terms of such matters as personal or communal prayers, hygiene and clothing requirements.

Freedom to ltis also important to ensure that prisoners who do not adhere to any religious group or who
subscribe to  do not wish to practice a religion should not be obliged to do so. Prisoners should not receive
no re//'gion add|t|ongl privileges or be allowed to live in better conditions because of their religious affiliation
or practice.
Visits from Prison regulations should include the right of qualified religious representatives to visit prisons
re//'g/ous regularly to mest prisoners. Facilities should be provided to all prisoners who wish to observe
re/oresem‘at/ves thelrl religious duties. Thl? may mclyde the rllght to pray in prl\l/ate atl specified t|m§s of the day
or night, to carry out various washing practices, to wear particular items of clothing or to fast at
certain times.
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Inspection procedures

The framework

Al prisons are places where men and women are detained against their will. The potential

for abuse is always present. Therefore they must be institutions which are managed in a way
which is fair and just. All institutions which are managed by or on behalf of the state should be
subject to public scrutiny. This is especially important in the case of prisons because of their
coercive nature.

‘ ‘ States should:

Establish, support and strengthen independent national institutions such as human
rights commissions, ombudspersons and commissions of parliamentarians, with the
mandate to conduct visits to all places of detention and to generally address the issue
of the prevention of torture, cruel, inhuman and degrading treatment or punishment,
guided by the UN Paris Principles Relating to the Status and Functioning of National
Institutions for the Protection and Promotion of Human Rights.%”

African Commission on Human and Peoples’ Rights, Resolution on
Guidelines and Measures for the Prohibition and Prevention of
Torture, Cruel, Inhuman or Degrading Treatment or Punishment

in Africa (The Robben Island Guidelines), 2002

This handbook describes in detail what is involved in good prison management. However,
even in the best managed prisons, questions will be asked from time to time about what is
going on and complaints will be made. Since ordinary members of civil society cannot easily
discover for themselves what goes on behind the high walls and fences of a prison, there has
to be a system of inspection which checks that everything is as it should be.

|nspeotion procedures protect the rights of prisoners and their families. They are meant to
ensure that proper procedures exist and that they are observed by staff at all times. Inspections
should cover all the aspects of prison life which are dealt with in this handbook.

ltis equally important to recognise that inspections can also be a safeguard for prison staff.
They are a means of dealing with any allegations of mistreatment of prisoners or improper
behaviour by staff. Where these occur they should be acknowledged and the staff involved
identified. This will also be a way of protecting staff against unjust allegations. However,
inspections are not only about failures. It is just as important that they should identify good
practice which can be used elsewhere as a model. They can also give credit to staff who are
doing their work in a professional manner.

|nspection can take several forms. There is an important level of informal scrutiny which exists
in a prison where there is regular contact between the prison and community agencies. In
situations where members of civil society come into prison on a regular basis there will be less
likelihood of impropriety on the part of the prison administration and a greater likelihood that
people in the community will understand what goes inside their prisons. The people coming
into prison regularly from civil society may be teachers from local schools, health care workers
from local hospitals, members of religious and cultural groups. Their activities are described
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elsewhere in this handbook. They are not inspectors in the strict sense of that term but their
presence can amount to a type of informal inspection. They are also valuable because they
also bring a different perspective from that of prison professionals.

Some prison administrations have developed a more formal role for members of the local
community through systems of independent monitoring. These local monitoring bodies take on
responsibility for more formal scrutiny of the work of the prison and for reporting back to the
prison authorities and, in some cases, to the local community. Such systems can provide an
effective means of preserving and promoting human rights and of preventing abuse. They also
provide formal links between prisons and the society on whose behalf prisons are run.

‘ ‘ Relatives of detainees, merchants, religious figures and lawyers are among the
volunteers working in the Community Councils (conselhos da comunidade), which
represent society in the monitoring of the prison system and in the resocialization
of convicts. These Councils must be created in each district, at the initiative of
the judge responsible for criminal execution, with a composition of at least one
representative of the commercial or industrial association, a lawyer appointed by
the Brazilian Bar Association (OAB), a public defender selected by the general public
defender and a social worker chosen by the Sectional Office of the National Council
of Social Workers. In addition, participation is open to relatives of prisoners and
representatives of other social segments. All counselors work voluntarily, without
compensation.

The Community Councils have a legal duty to visit, at least monthly, the penal
establishments existing in the district; interview prisoners; submit monthly reports
to the execution court and the Penitentiary Council, and to obtain material and
human resources for better assistance to the inmate or inmate, in coordination with
the direction of the respective prison establishment.®®

From the Brazilian Conselho Nacional de Justi¢ca website

There is a more formal type of inspection which is carried out of individual prisons by staff
from the central prison administration. This type of inspection often takes the form of an

audit of procedures. It can cover a wide range of topics, such as security, finance, activities

for prisoners, staff training or discrimination. In many administrations these procedures

will be measured against standards which have been developed centrally so as to ensure
consistency between prisons. Some administrations also appoint supervisors to their prisons
who are responsible for monitoring compliance with prison regulations. These audits frequently
concentrate on administrative processes. This form of inspection or audit is very important but
is not in itself sufficient.

An important type of inspection is that which is carried out by a body which is independent
both of individual prisons and of the prison system. In some cases the staff of such an agency
are appointed by the government. The most independent arrangement is when they are
appointed by parliament and report back to parliament. In some instances they will carry out a
regular programme of inspections. In others they will undertake these on an ad hoc basis. They
will inspect the daily operation of prisons and from time to time they will carry out an inspection
in the wake of a serious incident.

The most comprehensive form of inspection is when all of the above types exist side by side
and complement each other in their activities.

INSPECTION PROCEDURES



The Optional
Protocol

to the UN
Convention
against Torture
(OPCAT)

International
Committee of
the Red Cross

127

International inspection mechanisms

The framework of monitoring and inspection of places holding people detained by the state
was taken to another level by the coming into force in 2006 of the Optional Protocol to the UN
Convention against Torture and the creation of the UN Sub-committee on the Prevention of
Torture. The Optional Protocol is a worldwide system with two elements. First every ratifying
state has to designate an inspection body to become that country’s National Preventive
Mechanism. Secondly the Optional Protocol allows the UN Sub-committee on the Prevention
of Torture to visit places of detention in those countries that have ratified.

The Special Rapporteur on Torture appointed by the United Nations has developed an
important role in commenting on abuses affecting people deprived of their liberty. In recent
years the Rapporteur’s influence has been increased by the habit of visiting prisons and
commenting publicly on what is found.

‘ ‘ International law requires that States guarantee the effective protection of persons
at risk of torture and ill-treatment, in particular persons deprived of their liberty
who are under the complete control of the detaining authorities. Indeed, arrest and
deprivation of liberty are inherently associated with a risk of intimidation, torture and
other ill-treatment, and experience shows that this risk is especially high in the very
early stages of custody and detention... Procedural safeguards have been developed
to counter the risk of torture and other cruel, inhuman or degrading treatment or
punishment, and their implementation is key to eradicating such abuse in practice.*®

Report of the Special Rapporteur on torture and other cruel, inhuman or
degrading treatment or punishment, 14 February 2017

The ICRC’s visits to detention traditionally focused on people held in connection with armed
conflict and other situations of violence but wherever it can, it also visits people detained for
other reasons, in both criminal and administrative detention, if doing so could improve their
treatment and the conditions under which they are being held. The ICRC’s work includes
visiting detainees under the jurisdiction of international courts and tribunals, common law
detainees, and migrants.®°

In an international armed conflict, the 1949 Geneva Conventions give the ICRC the right to visit
detainees — both prisoners of war and civilians protected by the Fourth Geneva Convention.
The Conventions also entitle them to receive information about these people and to carry out
humanitarian activities.

In a non-international armed conflict, there is no treaty explicitly giving the ICRC the right to
visit detainees. However, article 3 common to the Geneva Conventions states that the ICRC
can offer its services to the authorities, in its capacity as an impartial humanitarian organization,
and they regularly visit people held in connection with non-international armed conflicts. The
practice is recognised internationally, in particular via numerous resolutions of the International
Conference of the Red Cross and Red Crescent and by both States and non-State groups
involved in such conflicts.

In other situations of violence, ICRC acts on the basis of its right of initiative, conferred by the
Statutes of the International Red Cross and Red Crescent Movement. In such contexts, they
have to negotiate for authorisation to visit detainees, just as they do during non-international

armed conflicts.
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Ata regional level the Special Rapporteur on Prisons and Conditions of Detention in Africa,
who is appointed by the African Commission on Human and Peoples’ Rights, carries out
inspections of prison systems in Africa and publishes reports detailing both problems found
and good practices seen.

The Council of Europe Committee for the Prevention of Torture and Inhuman or Degrading
Treatment or Punishment is the most long-standing example of an inter-governmental
inspection mechanism. It exerts considerable influence on the improvement of conditions of
detention and imprisonment in the countries, stretching from the Atlantic to the Pacific Ocean,
which form part of the Council of Europe.

Some jurisdictions allow formal rights of access to their prisons to both national and
international human rights NGOs.

What the international instruments say

International instruments are clear in requiring that all prisons and places of detention should
be subject to a system of inspection which is independent of the authority responsible for
administering those prisons. They also give prisoners the right of full and confidential access to
inspectors.

United Nations Convention Against Torture, Article 16(1):

Each State Party shall undertake to prevent in any territory under its jurisdiction other acts
of cruel, inhuman or degrading treatment or punishment which do not amount to torture
as defined in article 1, when such acts are committed by or at the instigation of or with the
consent or acquiescence of a public official or other person acting in an official capacity.

Optional Protocol to the Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment, General principles, Article 1:

The objective of the present Protocol is to establish a system of regular visits...to places
where people are deprived of their liberty, in order to prevent torture and other cruel,
inhuman or degrading treatment or punishment.

Article 3

... the Subcommittee on Prevention shall be guided by the principles of confidentiality,
impartiality, non-selectivity, universality and objectivity.

Article 17

Each State Party shall maintain, designate or establish, at the latest one year after the entry
into force of the present Protocol or of its ratification or accession, one or several independent
national preventive mechanisms for the prevention of torture at the domestic level. Mechanisms
established by decentralized units may be designated as national preventive mechanisms for
the purposes of the present Protocol if they are in conformity with its provisions.

Nelson Mandela Rules, Rule 83:

1. There shall be a twofold system for regular inspections of prisons and penal services:
(a) Internal or administrative inspections conducted by the central prison
administration;
(b) Externalinspections conducted by abody independent of the prison administration,
which may include competent international or regional bodies.

2. In both cases, the objective of the inspections shall be to ensure that prisons are
managed in accordance with existing laws, regulations, policies and procedures, with
a view to bringing about the objectives of penal and corrections services, and that the
rights of prisoners are protected.
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Body of Principles for the Protection of All Persons under Any Form of Detention or
Imprisonment, Principle 29:
1. Inorder to supervise the strict observance of relevant laws and regulations, places of
detention shall be visited regularly by qualified and experienced persons appointed

by, and responsible to, a competent authority distinct from the authority directly in
charge of the administration of the place of detention or imprisonment.

2. Adetained or imprisoned person shall have the right to communicate freely and in full
confidentiality with the persons who visit the places of detention or imprisonment in
accordance with paragraph 1 of the present principle, subject to reasonable conditions
to ensure security and good order in such places.

Putting it into practice

Governments which have ratified the Optional Protocol to the Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment must put in place within one year
of ratification arrangements for inspection of all places of detention so as to prevent torture and
other forms of cruel, inhuman or degrading treatment. These arrangements must ensure there
are bodies in place which:

are independent;

have a clear authority in law;

are adequately resourced;

have free and unfettered access to places of detention;

may make recommendations.

Other chapters of this handbook describe the benefits of having a good working relationship
between prisons and local civil society, as part of which respected members of civil society
will regularly come into prison to take part in various activities. An added benefit of such an
arrangement is that it can act as an informal type of independent monitoring of all that goes on
in the prison. The visitors will interact with staff and come into regular contact with prisoners
in a way which will enable them to observe problems and spot signs of abuse. Their presence
should be an encouragement to good inter-personal relations. The presence of civil society
representatives can be preventive, stopping abuses before they occur. Formal inspection
procedures will often only identify failures after they have occurred. The comments of these
visitors on what they see in prison will have an added importance in that they will be based on
their experience and expectations of society outside the prison. As a result they may be in a
position to question and challenge established prison procedures.

‘ ‘ Some recent good practice has emerged out of Kenya with a collaboration between
the Kenya Prison Service (KPS) and the Raul Wallenberg Institute where KPS human
rights officers and Prison Managers are trained and mentored to conduct full internal
audits of prisons against the Nelson Mandela Rules. The approach uses action
planning initiatives by the local prison authorities (following the audit) to improve
conditions and compliance with the Rules.®

The more formal types of inspectors, who are described next, should always make sure that they
consult these regular visitors to the prison whenever they are carrying out formal inspections.

Some administrations have well-established arrangements for formal monitoring of prisons

by bodies composed of members of the community. Other administrations have recently
introduced or are beginning to consider similar arrangements, some in response to their
ratification of OPCAT. The best such arrangements are those in which independent members
of civil society are appointed to monitor all aspects of life in prison and to report publicly on
their findings. In order to be effective, lay monitors should have unrestricted access to all areas
of a prison and should be responsible to the public, through parliament for example, rather
than to the prison administration.
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‘ ‘ The Board of Visitors of Detained Persons was established in 2007. It submits reports
and makes recommendations to the Minister of Justice concerning the material
conditions of the correctional facility; the educational and integration programmes
as well as on medical and psychological care. Staff of the Board visit detention
centres once a month, monitor the detention conditions; receive complaints from
detainees and conduct interviews with the Centre’s authorities. A psychiatrist regularly
accompanies the Board members during their visits.®?

UN Human Rights Council, Report of the Working Group on Arbitrary Detention
on its follow-up mission to Malta, 2016

In England and Wales there is a requirement that lay monitors must be summoned to attend
and observe any serious incident in prison. This serves the dual purpose of helping to protect
prisoners from abuse and safeguarding staff against unjust allegations.

Within most prison administrations there is some form of internal inspection process. The
individuals who carry out this work are usually senior members of the prison administration
who are knowledgeable about prisons and prison management. They are likely to be based
in a team which works within the central prison administration and has no immediate link to
individual prisons. They may inspect all prisons within a region. Alternatively they may work as
teams on a functional basis, for example, inspecting all prisons for women or for juveniles.

In some prison systems these teams act as auditors rather than inspectors. Their main
function is to check that proper procedures are in place and that administrative instructions are
being observed and there is no malpractice or corruption. In practical terms there should be

a clear distinction between the role of an auditor and that of an inspector. An auditor usually
concentrates on how things are being done whereas an inspector will concentrate on what is
being done and what are its results. It is possible for a prison to satisfy government inspectors
that the procedures are being properly followed yet it could still be a badly managed prison in
the terms set out in this handbook. Prison auditors have an important management role to play
but they should be in addition to independent inspectors, not replace them.

An internal inspection team should have unlimited access to all places and people within
prisons and places of detention. They may have a programme of inspections which are
announced in advance but they should also carry out ad hoc inspections on an unannounced
basis and outside normal working hours. They should usually report directly to the head of the
national prison administration.

The role of formal audit and inspection is not simply to identify unacceptable practices. These
processes also have an important part to play in identifying and disseminating good practice.

In addition to internal inspection procedures there should also be a form of inspection which is
entirely independent of the prison system. One possible arrangement is that the inspectors are
appointed by the government. This is not entirely satisfactory since it is the government which is
ultimately responsible for the management of the prison system. The best way of guaranteeing
independence is if the inspector is appointed in some way through a parliamentary process, for
example as an ombudsman. If the inspector then reports his or her findings directly to parliament,
there is less likelihood of any administrative interference in his or her reports.
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‘ ‘ The purpose of the Inspector of Custodial Services is to provide independent scrutiny
of the conditions, treatment and outcomes for adults and young people in custody,
and to promote excellence in staff professional practice.

The Inspector has jurisdiction over all correctional facilities, including publicly
and privately-run correctional centres and juvenile justice centres, court custody
centres, police cells managed by Corrective Services NSW, transitional centres,
inmate/detainee transport, and custodial residential facilities. The Inspector is
able to examine correctional and juvenile justice facilities at any time and make
recommendations about issues of concern.

Inspections may be instigated by the Inspector or at the request of the Minister
for Corrections or a Parliamentary Joint Committee or any public authority or public
official.

Administration of the office of the Inspector resides within the Department of Justice.
The Inspector reports to Parliament and is subject to oversight by the Parliamentary
Committee on the Ombudsman, the Police Integrity Commission, and the Crime
Commission.®®

From the website of the New South Wales Government

Judicial oversight

In some countries, such as France and Spain, judges are given the responsibility of ensuring
that prisons are managed according to the law and that prisoners are treated humanely.

This arrangement should ensure independence since judges will not be a part of the prison
system but it is important that these penitentiary judges are able to give priority to the work of
inspecting prisons.

‘ ‘ Competent, independent, and impartial judges and tribunals shall be in charge of the
periodic control of legality of acts of the public administration that affect, or could
affect the rights, guarantees, or benefits to which persons deprived of liberty are
entitled, as well as the periodic control of conditions of deprivation of liberty and
supervision of the execution of, or compliance with, punishments.

Member States of the Organization of American States shall ensure the necessary
resources to permit the establishment and effectiveness of judicial bodies of control
and supervision of punishments, and shall provide the necessary resources for them
to function adequately.

Inter-American Commission on Human Rights, Principles and Best Practices on
the Protection of Persons Deprived of Liberty in the Americas, Principle VI, 2008

The status of the independent prisons inspectors will be enhanced by public awareness

of their role, so the appointment of persons with public credibility as prison inspectors is
important. If the inspector comes from a non-prison profession, and is for example a judge,
at least some members of the inspection staff should have direct knowledge of prisons and
prison administration. There should also be specialist inspectors in subjects such as health
care and mental health, education, buildings and minority issues.

In addition to their normal programme of inspections, independent inspection teams should
also have the right to carry out inspections following any serious incident or riot. In cases
such as this they should have access to all available evidence and should be able to interview
everyone who was involved, staff and prisoners.
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In addition to the specialist prison inspection unit, some jurisdictions also place a responsibility
on other government or central agencies to inspect certain aspects of a prison’s life. These
may include agencies such as the Human Rights Commission or Auditor General. There may
also be formal links between inspection and agencies which investigate complaints from
prisoners as well as inspectors of education, of health and of safety.

|ndependent inspectors should publish all parts of their reports on prisons except those that
are related to confidential security information or details of individual persons. The effectiveness
of any system of inspection, formal or informal, will be undermined if inspectors do not submit
reports on their findings or if such reports are ignored.

All forms of inspection should specify a clear reporting procedure with appropriate
arrangements for matters which may require urgent attention.

The individual prison, the prison administration and the government should also undertake
to respond promptly and fully to the reports which they receive. It is useful if reports and the
responses to them are made public, subject to legitimate security considerations.

The publication of reports, for example by the African Special Rapporteur and the Council of
Europe’s Committee for the Prevention of Torture has had an important secondary effect in
helping to eliminate unacceptable practice and disseminate good practice in other prisons and
administrations.
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Pre-trial prisoners and all
others under detention
without sentence

The framework

In many countries a large proportion, sometimes even a majority, of people in prison or jail
have not yet been convicted. They may be under investigation, a decision may not have been
made about whether their case should go to trial or they may be simply awaiting trial.

Different jurisdictions have different legal terms to describe such persons. They may be referred
to as being under investigation, under trial, awaiting trial or on remand. For ease of reference
this handbook describes all such persons as being pre-trial.

In some jurisdictions the word prisoner is used only to refer to people who have been
convicted. Those who are not yet convicted or who are in prison for some other reason
may be referred to as detainees. Again for ease of reference, in this handbook the
phrase prisoner is used to refer to everyone who is in any form of detention authorised
by a legal authority.

Finally, some jurisdictions use the word prison only for places which hold convicted
prisoners. The places which hold those who are have not yet been convicted are
referred to as detention houses or jails. In this handbook the word prison is used to
describe every place holding a person in legal detention.

The most important principle in the management of pre-trial prisoners is the fact that they
must always be presumed to be innocent. Unlike convicted prisoners they are not being held
in prison as a punishment. Prison administrations must ensure that their unconvicted status is
reflected in their treatment and management.

Not only must pre-trial prisoners be presumed to be innocent while awaiting trial. In many
cases they will also be found to be innocent once their cases come to trial. In addition, the
judicial process in many countries is such that cases are often slow to come before the court
S0 that even those who are found guilty may serve a much longer period of pre-trial detention
than the sentence which they eventually receive. All of this may contribute to a legitimate sense
of grievance which may affect the behaviour of many pre-trial prisoners and which should be
borne in mind by prison administrations.

PRE-TRIAL PRISONERS AND ALL OTHERS
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‘ ‘ As the Inter-American Court has ruled, the principle of presumption of innocence

also gives rise to “the obligation of the State not to restrict the liberty of a detained
person beyond the limits strictly necessary to ensure that he will not impede the
efficient development of an investigation and that he will not evade justice. Preventive
detention is, therefore, a precautionary rather than a punitive measure.”

Therein lies the importance of the criterion of reasonableness in the enforcement of this
measure. Keeping a person incarcerated for longer than is reasonable for meeting the
goals sought with detention would equate, in practice, to anticipating the sentence.
In addition, Art. 7.5 of the Convention itself “imposes temporal limits on the duration
of pre-trial detention and, consequently, on the State’s power to protect the purpose
of the proceedings by using this type of precautionary measure.”%

From Inter-American Commission On Human Rights,
Report On The Use Of Pretrial Detention In The Americas, 2013

In many jurisdictions the slowness of the judicial system and the resultant large numbers of
pre-trial prisoners are major factors in prison overcrowding. Poverty is also a significant element

in this since many prisoners may be unable to afford the high costs of release on bail. In

various parts of the world pre-trial prisoners make up more than half the prison population with
rates in excess of 70% in countries as far apart as Paraguay, Bangladesh, Benin and Yemen.
The Philippines has 74% of its prisoners in pre-trial detention (5th highest in the world) and as a

result has a 436% occupancy rate (2nd highest in world).5®

Often these figures refer only to those detained under the prison administration and do not

include those in police cells or other forms of detention.

‘ ‘ In many European countries, the persistent problem of overcrowding in prisons, with all its

related challenges, has to be ascribed to a large extent to the high proportion among the
total prison population of remand prisoners (i.e. prisoners who are detained by court order
and are still awaiting their trial or have not been convicted by a final judgment). However,
this is not the only reason why the CPT pays close attention to remand prisoners during
its visits. In the CPT’s experience, remand prisoners in particular are all too often held
in dilapidated and overcrowded cells and are frequently subjected to an impoverished
regime. In a number of visit reports, the CPT has taken the view that the conditions of
detention of remand prisoners in the establishments visited were totally unacceptable and
could easily be considered to be inhuman and degrading. Moreover, remand prisoners
are frequently subjected to various types of restrictions (in particular as regards contacts
with the outside world), and, in a number of countries, certain remand prisoners are held
in solitary confinement by court order (sometimes for prolonged periods).

European Committee for the Prevention of Torture,
Remand detention: Extract from the 26th General Report, 2017

There should be a clear separation of functions between the agencies which are responsible
for investigating crimes, which are usually the police and the prosecuting authority, and the
prison administration which is responsible for detaining accused persons on the order of a
judicial authority. The fact that an accused person is detained may assist the investigating
authorities in their work but the conditions of imprisonment should never be an element of the
investigation. In other words, it is not permissible to hold pre-trial prisoners in very restricted
conditions simply in order to encourage them to co-operate with investigators or to confess to
their guilt. The investigating or prosecuting authority should not be able to influence the prison

authorities as to how they treat prisoners who are awaiting trial.
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‘ ‘ Law enforcement officers and officials from other investigative bodies are obliged to
respect and protect the inherent dignity and physical and mental integrity of all persons,
including suspects, witnesses and victims. Nevertheless, the use of torture, other ill-
treatment, coercion and intimidation against persons in custody and during interviews
continues unabated in most if not all regions of the world. This is so not only despite
the universal and absolute prohibition of such practices, but also despite scientific and
historical evidence that abusive and coercive techniques elicit unreliable information
and have adverse operational, institutional and public safety consequences.®”

Report of the Special Rapporteur on torture and
other cruel, inhuman or degrading treatment or punishment, 2017

What the international instruments say

Universal Declaration of Human Rights, Article 11:

Everyone charged with a penal offence has the right to be presumed innocent until proved
guilty according to law in a public trial at which he has had all the guarantees necessary
for his defence.

International Covenant on Civil and Political Rights, Article 9:

1.

Everyone has the right to liberty and security of the person. No one shall be subjected
to arbitrary arrest or detention. No one shall be deprived of his liberty except on such
grounds and in accordance with such procedure as are established by law.

Anyone who is arrested shall be informed, at the time of arrest, of the reasons for his
arrest and shall be promptly informed of any charges against him.

Anyone arrested or detained on a criminal charge shall be brought promptly before a
judge or other officer authorised by law to exercise judicial power and shall be entitled
to trial within a reasonable time or to release. It shall not be the general rule that persons
awaiting trial shall be detained in custody, but release may be subject to guarantees
to appear for trial, at any other stage of the judicial proceedings, and, should occasion
arise, for execution of the judgement.

Anyone who is deprived of his liberty by arrest or detention shall be entitled to take
proceedings before a court, in order that court may decide without delay on the
lawfulness of his detention and order his release if the detention is not lawful.

Anyone who has been the victim of unlawful arrest or detention shall have an
enforceable right to compensation.

Nelson Mandela Rules, Rule 111:

1.

Persons arrested or imprisoned by reason of a criminal charge against them, who are
detained either in police custody or in prison custody (jail) but have not yet been tried
and sentenced, will be referred to as “untried prisoners” hereinafter in these rules.

Unconvicted prisoners are presumed to be innocent and shall be treated as such.

Without prejudice to legal rules for the protection of individual liberty or prescribing
the procedure to be observed in respect of untried prisoners, these prisoners shall
benefit from a special regime which is described in the following rules in its essential
requirements only.

Putting it into practice

Prison rules and regulations are directed primarily at the management of convicted prisoners.
Pre-trial prisoners are to be presumed to be innocent and, therefore, should not be subject to
the same rules and regulations as convicted prisoners. Chapter 5 of this handbook deals with
admission procedures. These procedures are particularly important since the first experience of
imprisonment for the majority of prisoners will be as pre-trial prisoners. For this group of prisoners
the first few days in prison can be a specially confusing time; the admissions procedures need to
take this into account and the staff responsible for administering them need to be aware of this.
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Safeguar d  Prison authorities provide an important safeguard against arbitrary detention. They need
against  to establish clear procedures to make sure that there is a properly authorised warrant or
arbitra ry legal document for the detention of everyone who is admitted to custody. This is particularly
. important in the case of all pre-trial prisoners, who are entitled to know the legal authority for
detention their detention and when they will next appear before a judicial authority. The authorities will
also need to ensure that prisoners are presented to the courts promptly and at the proper time.

‘ ‘ 11. Safeguards on pre-trial detention orders
a. Judicial authorities shall only order pre-trial detention:

i. On grounds that are clearly established by law and which are consistent with
international standards, and not motivated by discrimination of any kind such
as on the basis of race, ethnic group, colour, sex, language, religion, political
or any other opinion, national and social origin, fortune, birth, disability or any
other status; and

ii. If there are reasonable grounds to believe that the accused has been involved
in the commission of a criminal offence that carries a custodial sentence, and
there is a danger that he or she will abscond, commit further serious offences
or if there is a danger that the release of the accused will not be in the interests
of justice.

b. If pre-trial detention is ordered, judicial authorities shall ensure that the least
restrictive conditions are imposed that will reasonably ensure the appearance of
the accused in all court proceedings and protect victims, withesses, the community
and any other person.

c. Judicial authorities shall clearly demonstrate in the reasons for their decisions
that they have considered alternatives before making a pre-trial detention order.

d. Judicial authorities shall provide written reasons for decisions to order pre-trial
detention. This should include clear demonstration that alternatives to pre-trial
detention were considered.

e. Persons subject to pre-trial detention orders shall have the right to challenge the
lawfulness of their detention at any time and to seek immediate release in the
case of unlawful or arbitrary detention, and compensation and/or other remedies
as set out in Part 8 of these Guidelines.

f. At all hearings to determine the legality of an initial detention order, or of an order
extending or renewing pre-trial detention, detainees have the right to be present,
the right to the assistance of a lawyer or other legal service provider, the right to
access all relevant documents, the right to be heard, and the right to reasonable
accommodation to ensure equal enjoyment of rights by persons with disabilities.

g. The burden of proof on the lawfulness of initial detention orders, and the lawfulness
and necessity of extended or continued pre-trial detention, lies with the State.%®

Guidelines on the Conditions of Arrest, Police Custody and
Pre-Trial Detention in Africa (the Luanda Guidelines), 2014
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Monitor ing The status of prisoners who are awaiting trial usually means that the length of their detention
time spent will be subject to decisions taken by agencies other than the prison authorities. Some
in pre—tr/'a / jurisdictions have time limits within which prisoners must either be brought to trial or released.

. As part of the process of ensuring the continuing legitimacy of the detention order prison
detention authorities will want to monitor these arrangements. It will be particularly important for prison
authorities to maintain accurate records so that pre-trial prisoners are not lost within the judicial

system.

‘ ‘ The Supreme Court [of India] in its order in Re-Inhuman Conditions in 1382 Prisons
dated 24 April 2015, directed the National Legal Services Authority (NALSA), the
Ministry of Home Affairs and State Legal Services Authorities (SLSAs) to ensure that
Undertrial Review Committees (UTRCs) were formed in every district of the country,
and met every quarter. This order also directed the UTRCs to review cases where
undertrials granted bail were not released because they were not able to furnish
sureties.

In a subsequent order in the same case on 5 February 2016, the Court ordered that
an e-prisons application be designed so that all essential prison information could
be centrally aggregated. The Ministry of Home Affairs filed an affidavit on 22 January
2016 in this writ petition, stating that a detailed evaluation of the software for the
e-prisons project had been completed and guidelines had also been circulated to
all the states for their proposals, and for exercising their option for selecting the
appropriate software. However there appears to have been little progress on prison
management software since this hearing.®

Amnesty International, Justice Under Trial:
A study of Pre-trial detention in India, 2017

‘ ‘ 12. Reviews of pre-trial detention orders

a. Regularreview of pre-trial detention orders shall be provided for in national law. Judicial
authorities and detaining authorities shall ensure that all pre-trial detention orders
are subject to regular review.

b. In making a pre-trial detention order, or in extending or renewing pre-trial detention,
judicial authorities shall ensure that they have thoroughly considered the need for
continued pre-trial detention and shall give consideration to the following issues:

i. Assess whether sufficient legal reasons exist for the arrest or detention and
order release if they do not exist.

ii. Assess whether the investigating authorities are exercising due diligence in
bringing the case to trial.

iii. If the individual is suspected of a criminal offence, assess whether in the
circumstances of the case of the individual, the detention pending trial is
necessary and proportionate. In such assessment, among other things,
responsibilities as primary caretakers should be taken into consideration.

iv. Enquire about and take means necessary to safeguard the well-being of the
detainee.

c. Judicial authorities shall provide written reasons for orders to extend or renew
pre-trial detention.”

Guidelines on the Conditions of Arrest, Police Custody and
Pre-Trial Detention in Africa (the Luanda Guidelines), 2014
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Al pre-trial prisoners should have access to proper legal representation. People who are
first admitted to prison are often confused and uncertain about their situation and their
surroundings. They are entitled to independent legal advice.

Prison staff need to be aware of the legal distinction between pre-trial and convicted
prisoners. There has to be a separate set of rules for the management of pre-trial prisoners.

The right to legal representation

What the international instruments say

Nelson Mandela Rules, Rule 61:

1.

3.

Prisoners shall be provided with adequate opportunity, time and facilities to be visited
by and to communicate and consult with a legal adviser of their own choice or a legal
aid provider, without delay, interception or censorship and in full confidentiality, on
any legal matter, in conformity with applicable domestic law. Consultations may be
within sight, but not within hearing, of prison staff.

In cases in which prisoners do not speak the local language, the prison administration
shall facilitate access to the services of an independent competent interpreter.

Prisoners should have access to effective legal aid.

Nelson Mandela Rules, Rule 120:

1.

The entitlements and modalities governing the access of an untried prisoner to his or
her legal adviser or legal aid provider for the purpose of his or her defence shall be
governed by the same principles as outlined in rule 61.

An untried prisoner shall, upon request, be provided with writing material for the
preparation of documents related to his or her defence, including confidential
instructions for his or her legal adviser or legal aid provider.

Body of Principles for the Protection of All Persons under any Form of Detention or
Imprisonment, Principle 17:

1.

A detained person shall be entitled to have the assistance of a legal counsel. He shall
be informed of his right by the competent authority promptly after the arrest and shall
be provided with reasonable facilities for exercising it.

If a detained person does not have a legal counsel of his own choice, he shall be
entitled to have a legal counsel assigned to him by a judicial or other authority in all
cases where the interests of justice so require and without payment by him if he does
not have sufficient means to pay.

Body of Principles for the Protection of All Persons under any Form of Detention or
Imprisonment, Principle 18:

1.

A detained or imprisoned person shall be entitled to communicate and consult with
his legal counsel.

A detained or imprisoned person shall be allowed adequate time and facilities for
consultation with his legal counsel.

The right of a detained or imprisoned person to be visited by and to consult and
communicate, without delay or censorship and in full confidentiality, with his legal
counsel may not be suspended or restricted save in exceptional circumstances, to be
specified by law or lawful regulations, when it is considered indispensable by a judicial
or other authority in order to maintain security and good order.

Interviews between a detained or imprisoned person and his legal counsel may be
within sight, but not within the hearing of a law enforcement official.

Communication between a detained or imprisoned person and his legal counsel
mentioned in the present principle shall be inadmissible as evidence against the
detained or imprisoned person unless they are connected with a continuing or
contemplated crime.
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Body of Principles for the Protection of All Persons under any Form of Detention or
Imprisonment, Principle 23:

1. The duration of any interrogation of a detained or imprisoned person and of the
intervals between interrogations as well as the identity of the officials who conducted
the interrogations and other persons present shall be recorded and certified in such
form as may be prescribed by law.

2. A detained or imprisoned person, or his counsel when provided by law, shall have
access to the information described in paragraph 1 of the present principle.

Basic Principles on the Role of Lawyers, Principle 7:

Governments shall further ensure that all persons arrested or detained, with or without
criminal charge, shall have prompt access to alawyer, and in any case not more than forty-
eight hours from the time of their arrest or detention..

Basic Principles on the Role of Lawyers, Principle 8:

All arrested, detained or imprisoned persons shall be provided with adequate opportunities,
time and facilities to be visited by and to communicate and consult with a lawyer, without
delay, interception or censorship and in full confidentiality. Such consultations may be
within sight, but not within the hearing, of law enforcement officials.

Putting it into practice

Ata very early stage newly admitted prisoners should be told about their rights in respect of legal
representation, especially if they are awaiting trial. Some of them will already have a lawyer. In that case,
their concern will be about access: when, where and under what circumstances they may have contact
with their lawyers. Many other prisoners will not yet have arranged legal representation. In that case they
should be allowed to contact a lawyer as soon as possible in order to discuss their legal position and to
begin to prepare their defence. The proper authorities should make sure that arrangements are in place
s0 that prisoners who have no financial resources can still have adequate legal representation.

‘ ‘ The Paralegal Advisory Service (PAS) involves the use of non-lawyers — paralegals —in the

criminal justice system. The Service started in Malawi in 2000 and has been adopted in
Benin (2002), Kenya (2004), Uganda (2005), and Niger (2006). In 2007, the PAS constituted
itself as the PAS Institute (PASI). It has continued to support the introduction of paralegal
advisory services not only across Africa (South Sudan, Nigeria, Sierra Leone and
Somaliland) but crossing cultures and continents to Bangladesh where over 400
paralegals trained and mentored by PASI are operating in over half of the country.

The schemes in each country share a number of common features. They train
paralegals or non-lawyers in criminal law and procedure and add practical skills
(which include: interviewing, information management, theatre skills [role playing])
that enable these paralegals:

e to teach legal literacy to prisoners and so empower them to apply the law when
they appear in court

e to provide those in conflict with the law with appropriate legal advice and
assistance

¢ tolink up the criminal justice system by improving communication, cooperation and
coordination between the agencies, by for example, convening monthly meetings of
local justice actors (known as case management or court user or case coordination
committees) or coordinating with the magistracy and prosecution to review remand/
awaiting trial cases in the prison and release those held unlawfully or unnecessarily.

In this way paralegals have been successful in reducing remand caseloads and pushing
cases through the system more quickly. They continue to function in the countries
mentioned and have not been refused access or closed down in any of them.”

Paralegal Advisory Service Institute, 2018
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The prison authorities should not interfere in any way in the communication between prisoners
and their legal representatives. Written correspondence between a prisoner and his or her
lawyer should not be subject to censorship. In a number of jurisdictions such correspondence
is marked on the envelope and, therefore, incoming correspondence is passed directly to

the prisoner without being opened; outgoing correspondence is sealed by the prisoner. If the
prison authorities have legitimate reason to suspect that this arrangement is being abused,
they may open incoming correspondence in the presence of the prisoner to check that it
contains nothing which is forbidden; similarly, outgoing correspondence may be checked in the
presence of the prisoner before being sealed. In no circumstances should the correspondence
be read by the authorities.

Discussions between a prisoner and his or her legal representative should never be overhead
by the prison authority. It is reasonable that such visits should take place within sight of prison
staff, for example, with the staff being able to see the visit through a glass panel but this should
not allow them to hear what is being discussed or to see the legal papers.

The management of pre-trial prisoners

What the international instruments say

International Covenant on Civil and Political Rights, Article 10:

2.(a) Accused persons shall, save in exceptional circumstances, be segregated from
convicted persons and shall be subject to separate treatment appropriate to their
status as unconvicted persons.

2.(b) Accused juvenile persons shall be separated from adults and brought as speedily
as possible for adjudication.

Nelson Mandela Rules, Rule 111-118:
Rule 111

3. Without prejudice to legal rules for the protection of individual liberty or prescribing
the procedure to be observed in respect of untried prisoners, these prisoners shall
benefit from a special regime which is described in the following rules in its essential
requirements only.

Rule 112
1. Untried prisoners shall be kept separate from convicted prisoners.
Rule 113

Untried prisoners shall sleep singly in separate rooms, with the reservation of different
local custom in respect of the climate.

Rule 114

Within the limits compatible with the good order of the institution, untried prisoners may,
if they so desire, have their food procured at their own expense from the outside, either
through the administration or through their family or friends. Otherwise, the administration
shall provide their food.

Rule 115

An untried prisoner shall be allowed to wear his or her own clothing if it is clean and suitable.
If he or she wears prison dress, it shall be different from that supplied to convicted prisoners.

Rule 116

An untried prisoner shall always be offered the opportunity to work, but shall not be
required to work. If he or she chooses to work, he or she shall be paid for it.
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Rule 117

An untried prisoner shall be allowed to procure at his or her own expense or at the expense
of a third party such books, newspapers, writing material and other means of occupation
as are compatible with the interests of the administration of justice and the security and
good order of the institution.

Rule 118

An untried prisoner shall be allowed to be visited and treated by his or her own doctor
or dentist if there are reasonable grounds for the application and he or she is able to pay
any expenses incurred.

Body of Principles for the Protection of All Persons under any Form of Detention or
Imprisonment, Principle 8:

Persons in detention shall be subject to treatment appropriate to their unconvicted status.
Accordingly, they shall, whenever possible, be kept separate from imprisoned persons.

Putting it into practice

Prisons are usually managed in a way which best suits the prison authorities. One
consequence of this may be that everyone in detention is treated in a similar manner, whether
they be male or female, adult or juvenile, convicted or pre-trial. This may be to the advantage
of the prison administration; it does not meet the requirements of justice. Pre-trial prisoners
have not been convicted of any offence and should not be managed as if they were convicted.
The judicial authority has merely required that they should be deprived of their liberty, not that
they should be subjected to any additional punishment.

Pre-trial prisoners should be held in accommodation separate from prisoners who have been
convicted. In many jurisdictions the immediate consequence of such separation is that the
conditions for pre-trial prisoners are much worse than those for convicted prisoners. Their
conditions are the most overcrowded; they have the worst accommodation and are given least
access to the facilities of the prison. This should not be the case. The fact that they remain
innocent in the eyes of the judicial system means that their conditions of detention should be at
least as good as those for convicted prisoners.

The separate regulations for pre-trial prisoners should cover such practical issues as when
they may wear their own clothes, access to food, books and other materials and visiting
arrangements. They cannot be required to work but should be given the opportunity to do so.

In cases where pre-trial prisoners are held in prison for lengthy or indeterminate periods it will
be especially important to ensure that they are given full access to the prison’s facilities and the
opportunity to work if they so choose.

Al prisoners, whether convicted or awaiting trial, need to be held in conditions which meet
their appropriate security needs. In many jurisdictions convicted prisoners are allocated to
specific security categories but pre-trial prisoners are all treated as if they needed to be kept
in high security conditions. This is not always the case. Pre-trial prisoners should also be
subjected to an assessment of the risk which they present. There may not be any justification
for holding those who are awaiting trial on relatively minor crimes in the same conditions as
those who have been charged with very serious crimes.
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Other prisoners under detention without sentence

What the international instruments say

Nelson Mandela Rules, Rule 121:

In countries where the law permits imprisonment for debt, or by order of a court under any
other non-criminal process, persons so imprisoned shall not be subjected to any greater
restriction or severity than is necessary to ensure safe custody and good order. Their
treatment shall be not less favourable than that of untried prisoners, with the reservation,
however, that they may possibly be required to work.

Nelson Mandela Rules, Rule 122:

Without prejudice to the provisions of article 9 of the International Covenant on Civil
and Political Rights,29 persons arrested or imprisoned without charge shall be accorded
the same protection as that accorded under part I and part II, section C, of these rules.
Relevant provisions of part II, section A, of these rules shall likewise be applicable
where their application may be conducive to the benefit of this special group of persons
in custody, provided that no measures shall be taken implying that re-education or
rehabilitation is in any way appropriate to persons not convicted of any criminal offence.

Putting it into practice

Prison is primarily a place of detention for people who have been convicted of or accused
of a criminal offence. In some countries persons may be detained because they are facing
a civil charge or for other administrative reasons. Where this happens, such persons should
be treated in the same manner as other prisoners who have not been convicted. This will
affect the conditions in which they are held and also the access which they have to legal
representatives and other official persons.

In some countries persons are detained because they have entered a country illegally or
sometimes because they are seeking asylum. Such persons should not be detained alongside
persons who are accused of or who have been convicted of criminal offences. If they are
delivered to the custody of the prison authorities, they should not be treated in the same way
as persons who have been convicted or accused of criminal offences.

Foreign national prisoners are sometimes held after the expiration of their sentences because
they have no money to pay their fare home, their home country will not accept their return or
there is no safe country to return them to. Such prisoners have served their sentence and their
conditions of detention should take that into account. These matters are dealt with in more
detail in chapter 12.
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Juvenile and young
prisoners

The framework

The minimum age of criminal responsibility describes the age at which acts committed by
children can be prosecuted under the criminal law. This age varies greatly between countries.
Equally, there are differing definitions in law of the age at which a child may be imprisoned in
the prison system. Also within prisons there are differences in the age at which juveniles may
be held in the same prisons as adults.

International law is quite clear about who is to be regarded as a child:

UN Convention on the Rights of the Child, Article 1:

... a child means every human being below the age of eighteen years unless, under the
law applicable to the child, majority is attained earlier.

International human rights instruments on criminal justice apply the same definition of juvenile:

UN Rules for the Protection of Juveniles Deprived of their Liberty, Rule 11:

(a) A juvenile is every person under the age of 18.

The UN Committee on the Rights of the Child has said that a minimum age of criminal
responsibility below the age of 12 years is considered not to be internationally acceptable.”

In some countries no one who is under the age of 18 years is detained in prison service
custody. This arrangement is to be encouraged. Where such young people need to be
detained, they should be held in the custody of a welfare agency rather than one which is part
of the criminal justice system.

‘ ‘ The strength of the Belgian system lies in the safeguards guaranteed to children and
the specialised youth protection system established to care and protect children. In
addition, children cannot be held liable for their actions under the age of 18 years,
with the exception of the deferral system where the child is transferred to an adult
court due to the seriousness of the crime (only for children above 16 years old).”

European Commission, Study on children’s involvement in judicial proceedings:
Contextual overview for the criminal justice phase: Belgium, 2013

The principles described in this handbook apply to all prisoners. In addition there are special
considerations to be taken into account in respect of the management of juvenile and young
prisoners. Prisons should be used to hold individuals who have committed very serious crimes
or who are a threat to society. Very few juveniles fall into these categories. Those that do
should be held in prison only when there is absolutely no available alternative. Evidence from a
number of countries shows that the earlier a young person is dealt with in the criminal justice
system the greater the danger that he or she will become involved in further criminality.
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Two recent trends in various parts of the world are adding to the numbers of young people in
prison. In some countries concerns over juvenile delinquency have led to harsher sentencing
while in others detention without charge is seen as part of the solution to growing numbers of
‘street children’. In some jurisdictions children are held in prison when they are below the age
where it is legally legitimate to do so. Chapter 4 of this handbook dealt with the responsibility
of prison administrations to ensure that all persons presented to them for detention are the
subject of a properly authorised warrant. This is especially important when dealing with children
and juveniles together with other vulnerable groups.

lfa young person does have to be kept in prison special arrangements should be made to
ensure that the coercive elements of prison life are kept to a minimum and that maximum use
is made of the possibilities for training and personal development. A special effort needs to be
made to help the young person to maintain and to develop family relationships.

In a number of countries the absence of records may make it difficult to establish a person’s
precise age and there are reports of falsification of data in order to admit juveniles to adult
prisons.™

Some jurisdictions make special arrangements for young adults who are in the care of

the prison administration. In some countries young prisoners are kept separate from adult
prisoners until they reach the age of 21 years. In Germany, people aged over 21 can also be
treated under the juvenile justice system and sentenced to youth imprisonment, and only when
the young person reaches the age of 24 does the sentence have to be served in an adult
institution. This is done so as to give priority to their educational and developmental needs and
to prevent the adverse influence of older and more sophisticated offenders.

What the international instruments say

Convention on the Rights of the Child, Article 37 (1):
State Parties shall ensure that:

(b) No child shall be deprived of his or her liberty unlawfully or arbitrarily. The arrest,
detention or imprisonment of a child shall be in conformity with the law and shall be
used only as a measure of last resort and for the shortest appropriate period of time;

(c) Every child deprived of liberty shall be treated with humanity and respect for the
inherent dignity of the human person, and in a manner which takes into account the
needs of persons of his or her age. In particular, every child deprived ofliberty shall be
separated from adults unless it is considered in the child’s best interest not to do so and
shall have the right to maintain contact with his or her family through correspondence
and visits, save in exceptional circumstances;

(d) Every child deprived of his or her liberty shall have the right to prompt access to legal
and other appropriate assistance, as well as the right to challenge the legality of the
deprivation of his or her liberty before a court or other competent, independent and
impartial authority, and to a prompt decision on any such action.
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United Nations Standard Minimum Rules for the Administration of Juvenile Justice (Beijing
Rules), Rule 13:

(1) Detention pending trial shall be used only as a measure oflast resort and for the shortest
possible period of time.

(2) Whenever possible, detention pending trial shall be replaced by alternative
measures, such as close supervision, intensive care or placement with a family or in
an education setting or home.

(8) Juveniles under detention pending trial shall be entitled to all rights and guarantees
of the Standard Minimum Rules for the Treatment of Prisoners adopted by the United
Nations.

(4) Juveniles under detention pending trial shall be kept separate from adults and shall
be detained in a separate institution or in a separate part of an institution also holding
adults.

(5) While in custody, juveniles shall receive care, protection and all necessary individual
assistance — social, educational, vocational, psychological, medical and physical — that
they may require in view of their age, sex and personality.

United Nations Standard Minimum Rules for the Administration of Juvenile Justice (Beijing
Rules), Rule 19:

(1) The placement of a juvenile in an institution shall always be a disposition of last resort
and for the minimum necessary period.

United Nations Standard Minimum Rules for the Administration of Juvenile Justice (Beijing
Rules), Rule 21:

(1) Records of juvenile offenders shall be kept strictly confidential and closed to third
parties. Access to such records shall be limited to persons directly concerned with
the disposition of the case at hand or other duly authorised persons.

United Nations Standard Minimum Rules for the Administration of Juvenile Justice (Beijing
Rules), Rule 26:

(1) The objective of training and treatment of juveniles placed in institutions is to provide
care, protection, education and vocational skills, with a view to assisting them to assume
socially constructive and productive roles in society.

(2) Juveniles in institutions shall receive care, protection and all necessary assistance —
social, educational, vocational, psychological, medical and physical -that they may
require because of their age, sex, and personality and in the interest of their wholesome
development.

(8) Juveniles in institutions shall be kept separate from adults and shall be detained in a
separate institution or in a separate part of an institution also holding adults.

(4) Young female offenders placed in an institution deserve special attention as to their
personal needs and problems. They shall by no means receive less care, protection,
assistance, treatment and training than young male offenders. Their fair treatment shall
be ensured.

(6) Inter-ministerial and inter-departmental co-operation shall be fostered for the
purpose of providing adequate academic or, as appropriate, vocational training
to institutionalised juveniles, with a view to ensuring that they do not leave the
institution at an education disadvantage.

United Nations Standard Minimum Rules for the Administration of Juvenile Justice (Beijing
Rules), Rule 27:
(1) The Standard Minimum Rules for the Treatment of Prisoners and related

recommendations shall be applicable as far as relevant to the treatment of juvenile
offenders in institutions, including those in detention pending adjudication.

(2) Efforts shall be made to implement the relevant principles laid down in the Standard
Minimum Rules for the Treatment of Prisoners to the largest possible extent so as to
meet the varying needs of juveniles specific to their age, sex and personality.
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United Nations Standard Minimum Rules for the Administration of Juvenile Justice (Beijing
Rules), Rule 29:

(1) Efforts shall be made to provide semi-institutional arrangements, such as half-way
houses, educational homes, day-time training centres and other such appropriate
arrangements that may assist juveniles in their proper reintegration into society.

United Nations Rules for the Protection of Juveniles Deprived of their Liberty, Rule 11:
For the purpose of the Rules, the following definitions should apply:

(a) A juvenile is every person under the age of 18. The age limit below which it should
not be permitted to deprive a child of his or her liberty should be determined by law;

(b) The deprivation ofliberty means any form of detention or imprisonment or the placement
of a person in a public or private custodial setting, from which this person is not
permitted to leave at will, by order of any judicial, administrative or other public
authority.

United Nations Rules for the Treatment of Women Prisoners and Non-custodial Measures for
Women Offenders (Bangkok Rules), Rules 36 - 39

Rule 36

Prison authorities shall put in place measures to meet the protection needs of juvenile
female prisoners.

Rule 37

Juvenile female prisoners shall have equal access to education and vocational training that
are available to juvenile male prisoners.

Rule 38

Juvenile female prisoners shall have access to age- and gender-specific programmes and
services, such as counselling for sexual abuse or violence. They shall receive education
onwomen’s health care and have regular access to gynaecologists, similar to adult female
prisoners.

Rule 39

Pregnant juvenile female prisoners shall receive support and medical care equivalent to
that provided for adult female prisoners. Their health shall be monitored by a medical
specialist, taking account of the fact that they may be at greater risk of health complications
during pregnancy due to their age.

United Nations Rules for the Treatment of Women Prisoners and Non-custodial Measures for
Women Offenders (Bangkok Rules), Rule 65:

Institutionalization of children in conflict with the law shall be avoided to the maximum
extent possible. The gender-based vulnerability of juvenile female offenders shall be
taken into account in decision-making.

Putting it into practice

Prison staff are trained to protect society from adults who have been convicted or are awaiting trial
for serious crimes. It should not be part of their task to take care of the small number of children
and young people who have committed such terrible offences that they require to be deprived of
their liberty. Such young people should be held in the care of welfare or social care agencies.
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Although this is the principle, the reality is that in many countries children and young people
are committed to prison custody. When this happens the prison administration has an
obligation to care for them in a manner which takes account of their age and special needs.
There are two main reasons for this special treatment. The first is that children and young
persons are more vulnerable than adults and need to be protected from violence or abuse by
older prisoners or even by staff. The second reason is that such young persons are generally
more likely to respond to positive influences, to training and to educational opportunities.

For these reasons any children or juveniles who are in the care of the prison administration
should be held in separate institutions and not in prisons for adults.

Prison staff who work in institutions for young people need to be specially trained. Many of the
skills which they need to use are quite different from those required of staff who work with adult
prisoners. Many staff will prefer to work with adult prisoners and will regard work with long term
prisoners who are difficult to manage as being the real prison work. Work with juveniles, on the
other hand, is often seen as a soft option for members of staff who are less qualified or who
cannot cope with the more demanding work with adult prisoners. This is a false perception.
Work with younger prisoners demands a special set of skills. Staff have to be able to combine
the requirements of security and good order with the obligation to help the young people,
many of whom may be volatile and unpredictable, to mature and to develop personal skills
which will allow them to succeed in life. The staff who are to work in institutions for juveniles
should be specially selected and then given the appropriate skills to carry out their difficult
work. They will also need support to deal with the physical and emotional demands which
working with young offenders can bring.

‘ ‘ A new training program underway for youth justice officers in the [Australian] Northern
Territory aims to better educate those on the frontline of youth detention.

Last week the Royal Commission into the Protection and Detention of Children in
the Northern Territory heard confronting evidence about the lack of training former
youth justice officers (YJOs) received, and how it hampered their ability to de-escalate
incidents before they turned violent.

A six-week training course for the 25 new recruits — including 11 women and 12
Indigenous officers — has been designed to prevent similar events from happening
in future.”™

ABC News “Don Dale: New training for youth justice officers underway
in the Northern Territory” 26 March 2017

There is a wide range of practice in the systems used to detain children and juveniles who
are deprived of their liberty. Much of this practice reflects the specific welfare and educational
needs of young people. It is important that the part of the prison administration which is
responsible for children and juveniles should develop close organisational links with other
official departments which deal with child welfare and education in civil society.

The regime in juvenile institutions should aim to minimise the coercive elements of
imprisonment and should emphasise education and skills training. As far as possible this work
should be linked with courses and programmes for young people in civil society. Teachers
and other workers should come from local schools and colleges and certificates awarded

to the young people should be awarded by local educational centres and not by the prison
administration. Ideally, where security considerations permit, young people should be enabled
to pursue their education outside the prison on the basis of day release.

JUVENILE AND YOUNG PRISONERS



Family links

Release and
reintegration

148

Prison administrations should seek to establish links with the NGOs working with young people
outside prison in order to extend the range of programmes available to young prisoners,
particularly in physical, cultural and social activities.

A high priority should be given to maintaining and developing links between the young person
and his or her family. Whenever possible young persons should be allowed to make short visits
home in the course of their sentence. Families should be encouraged to visit the institution as
often as is feasible and to maintain contact by letter and telephone.

The fact that young prisoners form a small minority in most jurisdictions will mean that they are
often imprisoned a long way from home. The prison administration will need to give particular
attention to ensuring that family visits can take place.

Special attention needs to be paid to the environment in which visits take place, affording as
much privacy and informality as is possible. Families should also be encouraged to become
involved in decisions about the treatment which their family member is given while in custody.

In many countries a significant proportion of young prisoners may have lost contact with

their families before or as a result of their period of imprisonment. Prison administrations will
need to ensure that they give particular attention to identifying those young people who may
need additional support in re-establishing links with their families or for whom family links have
irrevocably broken down. The main purpose should be to avoid returning the young persons
to the social circumstances which contributed to their original offence. It will be important to
enlist the help of the relevant governmental and non-governmental agencies in designing and
delivering appropriate re-settlement programmes.

‘ ‘ In Lipcani Penitentiary, a Probation Officer will visit the Penitentiary once a week to
assess and prepare detainees for release. This process will commence six months
before the detainee is scheduled to be released. Probation officers will work with social
services to provide support to children who need assistance finding accommodation
or employment. According to the prison staff, social services will mediate with a child’s
family, or secure a child a place at an orphanage or a placement centre for adults.
Probation will also place information and relevant contact details within the prison
for the use of detainees. According to the staff at the facility in Lipcani, prior to the
establishment of the Probation Service, detainees were not provided with aftercare
services. Now, probation officers are aware of the needs of child detainees well
before their release, and this has helped to ensure a continuity of services and
support for children.’®

Coram Children’s Legal Centre, “Reform of the Juvenile Justice System
in Moldova” project: Final evaluation, 2012
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Women prisoners

The framework

In any prison system the proportion of women in prison is generally between 2% and 10%.
One consequence of this small proportion is that prisons and prison systems tend to be
organised on the basis of the needs and requirements of the male prisoners. This applies to
architecture, to security and to all other facilities. Any special provision for women prisoners is
usually something which is added on to the normal male provision.

In a number of countries tough anti-drugs legislation has had a significant effect on the numbers

of women in prison and, as a result, the rate of increase in the number of women prisoners, as for
instance in the United States, is often much greater than that for men. In some countries this has also
led to an increase in the numbers of foreign national prisoners who now form a disproportionately
large percentage of women prisoners. In most countries women are less likely than men to be
sentenced to prison for violent crimes and more likely to be convicted of crimes against property.

‘ ‘ Worldwide statistics show that imprisonment for drug related offences is particularly
high among women. For example, according to a recent comprehensive study, over
31,000 women across Europe and Central Asia are imprisoned for drug offences,
representing 28 per cent of all women in prisons in these regions. In some countries,
up to 70 per cent of female prisoners are incarcerated for drug offences. About one
third of women prisoners in Canada, and 57 per cent in Thailand were convicted
of drug related offences. Harsh drug laws are also driving a surge in the number of
women imprisoned in Latin America.”

Penal Reform International, Global Prison Trends 2015

In reality the situation of women prisoners is very different from that of male prisoners and particular
attention should be given to the situation of women. Women who are sent to prison will frequently
have suffered physical or sexual abuse and they will often have a variety of untreated health problems.
The consequences of imprisonment and its effect on their lives may be very different for women.

In most societies women have primary responsibility for the family, particularly when there are
children involved. This means that when a woman is sent to prison the consequences for the
family which is left behind can be very significant.

‘ ‘ The penal code of Kyrgyzstan contains a provision allowing women who are pregnant
or have children under 14 years old to receive suspended sentences until their
children reach the age of 14. This law does not apply to women who are convicted
of ‘grave’ offences, and only applies only to first-time offenders. In practice, however,
case studies show that as long as a woman is “deemed to be taking good care of
her children,” she will not be sent to prison.

Constitutional law in Colombia provides that women who are mothers of minor children
or children with disabilities may receive house arrest instead of being required to serve
a custodial sentence. In 2012 this benefit was extended to fathers who are heads of
families when the mother is absent. This alternative cannot be applied in cases where
the caregiver detainee is sentenced for crimes that are defined to be serious by this law.”®

International Report on the Conditions of Children of Incarcerated Parents:
A Survey of Prison Nurseries, 2017
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When a father is sent to prison, the mother will frequently take on his family responsibilities

as well as her own. When a mother is sent to prison, the father who is left with the family
frequently finds it extremely difficult to take on all parental duties, especially if there is no wider
family support. In many cases the mother may be the sole carer. All of this means that special
provisions need to be made to ensure that women prisoners can maintain meaningful contact
with their children. The matter of very small children requires particularly sensitive consideration.

Pregnant women should not be sent to prison unless there is absolutely no alternative. If this
has to happen, special arrangements need to be made for them while they are awaiting the
birth of their child and also during their nursing period. There are particularly sensitive issues
concerning the application of any security restrictions during the actual birth. The presumption
should always be that no expectant mother will give birth inside a prison.

The physical safety of women should be guaranteed while they are held in prison. For this
reason they should always be held separately from male prisoners and they should never be
supervised exclusively by male staff.

What the international instruments say

Universal Declaration of Human Rights, Article 2:

Everyone is entitled to all the rights and freedoms set forth in this Declaration, without
distinction of any kind, such as race, colour, sex, language, religion, political or other
opinion, national or social origin, property, birth or other status.

International Covenant on Civil and Political Rights, Article 3:

The States Parties to the present Covenant undertake to ensure the equal right of men and
women to the enjoyment of all economic, social and cultural rights set forth in the present
Covenant.

Convention on the Elimination of All Forms of Discrimination Against Women, Article 2:

States Parties condemn the discrimination against women in all its forms, agree
to pursue by all appropriate means and without delay a policy of eliminating
discrimination against women and to this end, undertake:

(h) To embody the principle of equality of men and women in their national constitutions
and other appropriate legislation if not yet incorporated therein and to ensure,
through law and other appropriate means, the practical realisation of this principle;

(i) To adopt appropriate legislative and other measures, including sanctions where
appropriate, prohibiting all discrimination against women;

(j) Toestablishlegalprotectionofthe rights of women onanequalbasiswithmenandto ensure
through competent national tribunals and other public institutions the effective
protection of women against any act of discrimination;

(k) Torefrain from engaging in any act or practice of discrimination against women and to
ensure that public authorities and institutions shall act in conformity with this obligation;

(1) To take all appropriate measures to eliminate discrimination against women by any
person, organisation or enterprise;

(m) To take all appropriate measures, including legislation, to modify or abolish existing
laws, regulations, customs and practices which constitute discrimination against
women,;

(n) Torepealall national penal provisions which constitute discrimination against women.
United Nations Declaration on the Elimination of Violence against Women, Article 2:

Violence against women shall be understood to encompass, but not be limited to, the
following:

(c) physical, sexual and psychological violence perpetrated or condoned by the State,
wherever it occurs.
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United Nations Declaration on the Elimination of Violence against Women, Article 4:

(i) Take measures to ensure thatlaw enforcement officers and public officials responsible
for implementing policies to prevent, investigate and punish violence against women
receive training to sensitise them to the needs of women.

Nelson Mandela Rules, Rule 11:

The different categories of prisoners shall be kept in separate institutions or parts of
institutions, taking account of their sex, age, criminal record, the legal reason for their
detention and the necessities of their treatment; thus: (2) Men and women shall so far as
possible be detained in separate institutions; in an institution which receives both men and
women, the whole of the premises allocated to women shall be entirely separate.

Nelson Mandela Rules, Rule 28:

In women’s prisons, there shall be special accommodation for all necessary prenatal
and postnatal care and treatment. Arrangements shall be made wherever practicable for
children to be born in a hospital outside the prison. If a child is born in prison, this fact
shall not be mentioned in the birth certificate.

Nelson Mandela Rules, Rule 29:

1. A decision to allow a child to stay with his or her parent in prison shall
be based on the best interests of the child concerned. Where children are
allowed to remain in prison with a parent, provision shall be made for:

(a) Internal or external childcare facilities staffed by qualified persons, where the
children shall be placed when they are not in the care of their parent;

(b) Child-specific health-care services, including health screenings upon admission
and ongoing monitoring of their development by specialists.

2. Children in prison with a parent shall never be treated as prisoners.

Nelson Mandela Rules, Rule 81:

1. Inaprisonfor both menand women, the part of the prison set aside for women shall be
under the authority of a responsible woman staff member who shall have the custody
of the keys of all that part of the prison.

2. No male staff member shall enter the part of the prison set aside for women unless
accompanied by a woman staff member.

3. Women prisoners shall be attended and supervised only by women staff
members. This does not, however, preclude male staff members, particularly doctors
and teachers, from carrying out their professional duties in prisons or parts of prisons
set aside for women.

Body of Principles for the Protection of all Persons under Any Form of Detention or
Imprisonment, Principle 5 (2):

Measures applied under the law and designed solely to protect the rights and special status
of women, especially pregnant women and nursing mothers, children and juveniles, aged,
sick or handicapped persons shall not be discriminatory.

African Charter on the Rights and Welfare of the Child, Article 30: Children of Imprisoned Mothers:

1. States Parties to the present Charter shall undertake to provide special treatment
to expectant mothers and to mothers of infants and young children who have been
accused or found guilty of infringing the penal law and shall in particular:

(a) ensure that a non-custodial sentence will always be first considered when
sentencing such mothers;

(b) establish and promote measures alternative to institutional confinement for the
treatment of such mothers;

(c) establish special alternative institutions for holding such mothers;

(d) ensure that a mother shall not be imprisoned with her child;

(e) ensure that a death sentence shall not be imposed on such mothers;

(f) the essential aim of the penitentiary system will be the reformation, the integration
of the mother to the family and social rehabilitation.
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United Nations Rules for the Treatment of Women Prisoners and
Non-custodial Measures for Women Offenders (Bangkok Rules)

In 2010 the United Nations approved these Rules recognising the varied and specific issues
regarding women in prison. We have not reproduced these Rules here but they are now the
international standard for the treatment of women in prison.

Putting it into practice

ltis important to recognise that the effects of imprisonment on women will often be very
different from the effects on men. The domestic circumstances which they have left behind will
usually be different since many women either are sole carers or have the primary caring role

for their immediate family and others. In some cultures women who are imprisoned are also
more likely to be abandoned by their families. Staff who work with women prisoners need to be
aware of all these issues and to receive specific training for their role.

On average about 19 out of every 20 prisoners are men. This means that prisons tend to be
managed from a male perspective. Usually this means that the procedures and programmes
are designed for the needs of the majority male population and adapted (or sometimes not) to
the needs of women. This results in discrimination against women in several respects.

‘ ‘ The CEDAW'’s General Recommendation No. 33 highlights that “women suffer
from discrimination in criminal cases owing to: a) a lack of gender-sensitive
non-custodial alternatives to detention, b) a failure to meet the specific needs
of women in detention, and c) an absence of gender-sensitive monitoring and
independent review mechanisms.” It recommends that states ensure that
mechanisms are in place “to monitor places of detention; pay special attention to
the situation of women prisoners; and apply international guidance and standards
on the treatment of women in detention.””®

From Joint shadow report on Thailand’s implementation of the Convention on the
Elimination of All Forms of Discrimination against Women (CEDAW)
for the review of Thailand’s sixth and seventh periodic reports, 2017

One of the first areas of discrimination is that of accommodation. Some prison systems have
a small number of prisons used exclusively for women prisoners. In these circumstances many
imprisoned women are held in accommodation which is far away from their families, making
family contact much more difficult. This is of particular concern where women are the primary
or sole carers for children or other dependent relatives.

An alternative is that women may be held in small units which are annexed to larger prisons
for male prisoners. This may pose an increased risk to the safety of the women and may also
result in the facilities available to them being determined by the needs of the larger number
of male prisoners. Access to those facilities and time out of cell may be further restricted on
security grounds.

Both of these arrangements have obvious drawbacks.

One consequence of the limited availability of prison accommodation for women is that

women prisoners may be held according to a security classification which is more strict than
can be justified by the assessment of the risk which they pose. This effect may be worsened
because these classification assessments are based on models of the typical male prisoner.
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‘ ‘ Overall, we found that Correctional Service Canada had not implemented an
initial security classification process designed specifically for women offenders.
Although Correctional Service Canada had examined options to improve security
classification for women offenders, it continued to use the Custody Rating Scale,
a tool developed more than 25 years ago based on a sample of male offenders.
Correctional Service Canada also used this scale as its primary tool to refer women
offenders to correctional programs, a use for which it was not intended. As a result,
some women offenders risked being held at inappropriate security levels, and being
required to take programs from which they could not benefit.°

Reports of the Auditor General of Canada to the Parliament of Canada: Report 5 -
Preparing Women Offenders for Release: Correctional Service Canada, 2017

Because of their smaller numbers or because of restricted accommodation, the access

which women prisoners have to activities is often more limited than that available to men. For
example, there may be fewer opportunities for education or skills training. Work opportunities
may be restricted to that which is regarded as traditional work for women, such as sewing or
cleaning. The prison administration should make sure that women have the same opportunities
as male prisoners to benefit from education courses and skills training. The same applies

to access to facilities for physical exercise and sports. If there is a shortage of facilities or of
trained staff within prisons it may be possible to involve local agencies and non-governmental
organisations in providing activities for women prisoners.

‘ ‘ There is no integrated programme to engage women in work, education and
vocational training as a rehabilitative strategy, although some opportunities have
been made available. However, these are piecemeal, only made available in Juweida,
and do not attract many participants. Although inmates, positively, are paid for work,
they are not equitably remunerated; recreation options are limited and rarely used.
The lack of meaningful activity or responsibility appears to have an acute impact
on the morale of detainees.?’

Danish Institute Against Torture, Conditions For Women In Detention In Jordan:
Needs, vulnerabilities and good practices, 2015

‘ ‘ UNODC has signed a new technical assistance project around vocational training
with the Bolivian Prison Administration... The initiative, ‘Building Freedom’, will train
some 50 female prisoners in the field of construction as well as look to strengthen
their rights, self-esteem, entrepreneurial skills and decision-making capacities.
Ensuring the successful and sustainable reintegration of female prison inmates, the
work will help reduce the rate of recidivism among this particularly vulnerable group.

The project also offers a crucial shift in the types of rehabilitation programmes being
offered: typically, training has been designed based on gender stereotypes, with male
prisoners receiving skills in more profitable areas, such as accounting and mechanics,
and females in less lucrative parts, such as the production of handicrafts.®

UNODC and Bolivia launch innovative project for female prisoner
vocational training in the field of construction, 2018

Wherever possible the activities which are made available to women prisoners should be
designed for them rather than simply being adapted from programmes designed for men.

WOMEN PRISONERS

153




Family links

Prisoners’
children
should be
born in
hospital

Mothers with
infants

Age of
separation

154

ltis especially important that prisoners who are mothers should be given the opportunity

to maintain links with their children left behind. Whenever possible women prisoners should

be allowed to leave prison for short periods to be with their families. When the children visit

the prison as much contact as possible should be allowed as well as privacy. Visits between
mothers and children should always allow physical contact. They should never be closed or
non-contact visits with some form of screen or physical barrier separating them. If possible the
visits should last for a whole day. The longer family visiting arrangements described in chapter
11 of this handbook are particularly important for women prisoners. Any security arrangements
for searching visitors should be carried out with the child’s best interests in mind.

Pregnant women should only be held in prison in the most extreme circumstances. If this

is necessary, they should be provided with the same level of health care as is provided in

civil society. When the time comes to give birth such women should whenever possible be
transferred to a civilian hospital. This should ensure that professional medical care is available.
For the baby this will avoid the stigma of having the prison recorded as the place of birth.

In any case the birth certificate should give a non-prison address as the place of birth. Any
security restrictions which are necessary during this period should be as discreet as possible.
See chapter 6 on prisoners and health care for more on this.

Where pregnant women are held in prison the administration should ensure that full
consideration is given to any cultural issues surrounding childbirth.

The matter of mothers in prison who have small infants is a very sensitive one. In a number

of jurisdictions mothers are allowed to keep new born babies with them in prison. When this
happens the mother and baby should be in a unit where they can live together on a continuous
basis. Such units should have all the facilities which a nursing mother would normally require.
This is preferable to keeping the baby in a separate nursery unit which the mother is only able
to visit at certain times.

‘ ‘ Honduran law provides that children of women prisoners have the right to be cared for
by their mothers during their first two years of life in the least limiting conditions possible
in the prison. To this end, the law mandates that child care centers be installed in
modules nearby the mothers and food assistance and needed medication be provided.

Nicaraguan law provides that prisons must seek to have special units to provide women
prisoners with pre- and postnatal care. Efforts must be made for the birth to take place
outside the prison, in a health center. In cases where the child is born in prison, this
circumstance must not be mentioned in the child’s birth certificate.

In cases where the jail has no special facility for pre- and postnatal care, incarcerated
mothers should be placed under a “family-life regimen” (convivencia familiar) conducive
to breastfeeding until the child is six months old. This provision is applicable to women
in prison where criminal law does not provide for a bail benefit. In the other cases, the
family-life regimen is granted until the child reaches two years of age.®

Library of Congress, Laws on Children Residing with Parents in Prison

The right age at which infants should be taken away from their imprisoned mothers is difficult
to determine. Since the link between mother and child is all-important it is argued that the child
should be able to stay with his or her mother as long as possible, perhaps the whole length of
the sentence. A contrary argument is that prison is an abnormal environment which is bound to
affect a child’s development from a very early age. For that reason a child should not be allowed
to remain in prison with his or her mother much beyond the age of a few months. In practice,
some prison administrations allow mothers in prison to keep their babies with them until the age
of 9 months, 18 months, up to four years or longer if the child has nowhere else to go.
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I children cannot stay with their mother in prison the prison authorities have to take
responsibility for making good alternative arrangements either with the family or with the
authorities who care for children without parents. The decision as to appropriate arrangements
should be that which is in the best interests of the child given all the circumstances. It is
important, therefore, that this decision should be considered in partnership with other
competent agencies and not by the prison administration alone. The mother should also have
a voice in this decision making.

During the period that an infant is in prison the environment in which he or she is kept should
be made as normal as possible for both the child and the mother. The child’s development
must not be restricted simply because the mother is in prison. In addition, special arrangement
should be made to support mother and infant when the time comes for release.

Women are also more likely than men to be the sole or primary carer for dependent relatives
other than children. Prison administrations will need to consider what arrangements are
suitable in these circumstances.

Chapter 6 of this handbook referred to the health care needs of prisoners. WWomen prisoners
have specific health needs which have to be recognised and attended to. Wherever possible
they should be attended to by women nurses and doctors and specialists in women’s health
care matters should be available for consultation. In many cases concerns about their children
will be a great cause of worry and stress for women prisoners which will have a significant
impact on their mental well-being and make imprisonment psychologically more painful than it
is for men. Healthcare arrangements available to women prisoners should reflect that.

‘ ‘ Women and girls deprived of liberty shall be entitled to access to specialized medical
care that corresponds to their physical and biological characteristics, and adequately
meets their reproductive health needs. In particular, they shall have access to
gynecological and pediatric care, before, during, and after giving birth, which shall
not take place, as far as possible, inside the place of deprivation of liberty, but at
hospitals or appropriate institutions. If a child is born in a place of deprivation of
liberty, this fact shall not be mentioned in the birth certificate.

Inter-American Commission on Human Rights, Principles and Best Practices on
the Protection of Persons Deprived of Liberty in the Americas, Principle X, 2008

Women and girls deprived of their liberty shall regularly be provided with those articles
that are indispensable to the specific sanitary needs of their sex.
Principle XiII

It shall be strictly forbidden to impose solitary confinement to pregnant women;
mothers who are living with their children in the place of deprivation of liberty;

Principle XXII

Women prisoners are especially vulnerable in the closed environment of a prison and they
should be protected from physical or sexual abuse by male members of staff at all times. The
international instruments require that women prisoners should be supervised by women staff.
If male staff are employed in a women'’s prison they should never be in sole control of the
women. There should always be a female member of staff present.

‘ The custody and surveillance of women deprived of liberty shall be performed
exclusively by female personnel, although staff with other capacities or skills, such
as doctors, teachers, or administrative personnel may be male.

Inter-American Commission on Human Rights, Principles and Best Practices on
the Protection of Persons Deprived of Liberty in the Americas, Principle XX, 2008
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Searches Chapter 7 of this handbook described procedures for searching prisoners. Staff should
exercise special sensitivity when searching women prisoners. Male members of staff should
never be involved in personal searches of women prisoners. The need to observe common
decency, for example, by not requiring prisoner to strip completely naked in the course of a
body search, applies especially in the case of women prisoners.

Pri epar ation for  The obligation of the prison administration to prepare prisoners for release back into civil
release  society was dealt with in chapter 10 of this handbook. Particular consideration should be given
to the needs of women who are about to be released. It may be that return to their families
is impossible because they have been prisoners. The prison authorities should work closely
with community support agencies and non governmental organisations to help former women
prisoners to settle back into their communities. Training which gives them a skill to become
self-supporting is particularly valuable for women in prison.

‘ ‘ Clean Start’s vision is to restore hope, dignity, self-confidence and self-respect to
girls and women as they leave prison, enabling them to break the cycle of poverty
and imprisonment.

We equip women with life skills and employment training, supporting them to find
sustainable livelihoods post release. Our aim is to transition vulnerable girls and
women into education, vocational training, employment or entrepreneurship.

From the website of Clean Start Kenya
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8] Life and long term prisoners

The framework

Increase in In many countries the majority of sentenced prisoners are serving relatively short terms of
/ong—term imprisonment. In some jurisdictions the average is a few months, in others a year or two. In
,OI’/SO ners recent years, however, there has been an increasing tendency for courts to pass much longer

sentences. In many prison systems prisoners serving long sentences make up a comparatively
small proportion of the total number of prisoners. Yet in organisational and managerial terms
they consume a significant amount of the available resources.

‘ ‘ In 1995 there were approximately 400 prisoners serving life imprisonment in South
Africa and by 2016 there were in excess of 18,000, according to a spokesperson of the
Department of Correctional Services (DCS). This is an increase of 4,400% and fast
approaching a situation where one out of every five sentenced prisoners is serving
life. This is globally the most rapid increase of lifers as a proportion of the total
national sentenced population.8

Daily Maverick, Rethinking life imprisonment, 2 March 2017

A definition  There is an immediate problem as soon as one attempts to define what is meant by a long
term prisoner. In a number of prison systems, for example in some Scandinavian countries,
anyone serving more than six months is classed as a long term prisoner. On the other hand
in some prison systems a long term prisoner is someone serving more than ten years. In the
United States there are many examples of prisoners who are serving sentences of hundreds
of years, much more than a normal life span. For the purposes of its recommendation on the
management of life sentence and other long term prisoners the Council of Europe regards a
sentence of five years or more as a long sentence.

Effect of  Insome jurisdictions the definition of long term imprisonment is closely linked with the
abolition of the  abolition of the death penalty. In a number of countries over the last forty or so years, the

death pena /z‘y consequence of abolition of the death penalty has been the introduction of sentences of life
imprisonment, particularly for those who have been convicted of murder. This new category of
long term prisoner has brought a whole new set of dilemmmas to prison administrations. This
dilemma is currently seen in its starkest form in some countries of Eastern Europe, where new
arrangements have been introduced for the management of such prisoners. In some cases
prisoners who would previously have faced the death penalty now serve a minimum of 25
years in prison, with the first ten of those years in solitary confinement. There is no justification
in terms of penal management for this kind of prolonged judicial isolation or for the use of
special prisons and colonies for these prisoners.

Life sentence  Life imprisonment is the most severe penal sanction which can be imposed in those
,OI’/SO/’)GI’S jurisdictions which either do not have, or choose not to apply, the death penalty. In the absence

of the death penalty, life imprisonment takes on a symbolic significance and may be seen
as the ultimate retributive sentence. Although the term life imprisonment may have different
meanings in different countries, one common feature is that such sentences are indeterminate.
In reality, in most jurisdictions only a few life sentence prisoners will be imprisoned for the
remainder of their lives. The overwhelming majority will be released back into society, often
under some form of supervision, and the sentence will need to be planned with this in mind.
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Manag/ng The indeterminate nature of the life sentence presents particular problems for prison
indeterminate  administrations in the management of such prisoners. The fact that their release date is
sentences not known means that special attention will have to be given to planning an appropriate
programme aimed at the eventual return of these prisoners to society.

‘ ‘ As of 2014, there were roughly 479,000 persons serving formal life sentences around
the world, compared to 261,000 in the year 2000, representing a rise of nearly 84
per cent in 14 years. This trend will persist unless penal policies and practices are
changed to limit life imprisonment.

From both a human rights and a prison management perspective, life imprisonment
poses concerns. In many cases, it is unnecessarily punitive, especially for nonviolent
crimes, and does not satisfy the principle of proportionality. Life imprisonment without
parole, in particular, raises issues of cruel, inhuman and degrading punishment, and
undermines the right to human dignity by taking away the prospect of rehabilitation.8®

Penal Reform International, Life imprisonment: A policy briefing, 2018

Not all /ong When managing this group of prisoners, considerations of dangerousness have to be taken

term ,O/’/SO/’)GI’S into account. The automatic assumption that all long term prisoners are dangerous is not
are s,oec/a //y sgppo'rted by evidence. Life sentence pnsoners,' for example, do not in general present more
disciplinary problems than any other group of prisoners. On the contrary, they often have better

o’ang erous disciplinary records than prisoners serving much shorter sentences. There is no evidence
that these prisoners are likely to be more disruptive or to pose a threat to good management
merely because of the length of their sentences. Frequently, life sentence prisoners are older
than the average of the convicted prison population. They are often first time offenders who
have never previously committed violent acts. Typically, their victim will be someone they have
known previously. Since the final date of release for long term prisoners will often, at least in
part, depend on how they respond in prison, they have an interest in not causing trouble of
any kind. For all these reasons, they can often have a calming influence on other groups of
prisoners, such as those who are younger or are serving shorter sentences.

/—//'gh risk At the same time, a percentage of long term and life sentence prisoners are likely to be highly
prisoners dangerous. Some of them will have committed horrendous crimes and would pose a real threat
to the safety of the public if they were to escape. It is the responsibility of prison administrations
to make sure that prisoners like this do not escape and also that they do not present a threat
to the safety of staff and other prisoners. Managing these prisoners in a manner which is
decent and humane while at the same time ensuring the safety of other people is a great
challenge to professional prison management. This topic is referred to in chapter 8.

Prisoners  Another set of difficulties arises when prison systems are required to deal with prisoners
defined as  who have been defined as terrorists or enemies of the state. Unlike the vast majority of

terrorists prisoners, these prisoners often do not accept the fact that they should be in prison, nor do
they accept the legitimacy of the authority of the prison administration. Their management
is complicated by the fact that they often have high political and public profiles and both the
way they are treated and the manner in which they respond to imprisonment are matters of
great media interest, which can have violent repercussions in civil society. The hands of prison
administrators are frequently tied by the demands of political necessity. At the same time, the
way in which the administration responds to the pressures created by having to manage such
prisoners in a decent and humane manner is likely to be a real test of its professionalism. This
issue is discussed in more detail in chapter 8.
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The most important issues in the management of life and long term prisoners, however, will
come from the potential damage to the prisoners’ mental well-being caused by the length
of sentence or the uncertainty of the release date. Prison administrators will need to help
prisoners to plan their sentences in such a way as to maintain their sense of self-worth and
avoid the dangers of institutionalisation.

What the international instruments say

The international covenants and human rights instruments themselves have little to say directly
about the treatment of prisoners who are serving life or other long sentences. A main reason for this
is the expectation that that they should not be treated differently from any other group of prisoners.

The key international document governing the treatment of long-term prisoners is the United
Nations Recommendations on Life Imprisonment.®” The United Nations recommends that
states should provide life sentence prisoners with “opportunities for communication and social
interaction,” as well as “opportunities for work with remuneration, study, and religious, cultural,
sports, and other leisure activities.” If these opportunities are to be offered to life sentence
prisoners, they should equally be available for all other prisoners serving long sentences.
Similarly, the Council of Europe’s 2003 recommendation on the management of life sentence
and other long-term prisoners® states that such prisoners should be given opportunities for
“participation in work, education, training and other activities that provide for a purposeful use
of time spent in prison and increase the chances of a successful resettlement after release”.

Putting it into practice

Al the provisions of good prison management described in this handbook should be applied
equally in the case of prisoners serving life or other long sentences. In addition, the following
considerations are particularly relevant to this group of prisoners:

Al prisoners are individuals and prison authorities need to treat them as such. One way of
beginning this process for long term prisoners is to have an initial assessment, as the start

of planning the sentence of each prisoner. This matter was referred to in chapter 7 of this
handbook. In a number of jurisdictions prisoners serving very long sentences are taken first
to an induction unit. The objective of such units is to facilitate the entry of these prisoners into
ordinary prison life, to which they are transferred after a few months.

In some jurisdictions initial assessment leads on to a sentence management process in which
the profile of the prisoner will be assembled through consideration of a number of factors

such as criminal history, family and background, past employment, problems such as alcohol
and drugs, as well as reports from the police, welfare or probation service. Based on this
profile a sentence plan is drawn up. This plan includes an assessment of risk presented by
each prisoner to him or herself, to other prisoners and staff, and to the public. The overriding
consideration in this process of risk assessment is the protection of the public. Care needs to
be taken to ensure that the assessment of risk is neither higher nor lower than is indicated by
the facts of the case. The sentence plan also includes the various activities and programmes in
which the prisoner is likely to be involved throughout his or her sentence.

There is no reason why the provision for work, education and other activities which are
described in chapter 10 of this handbook should not also apply to prisoners serving long
sentences, including life. Indeed, given the length of time that they are likely to have to spend
in prison, it can be argued that prisoners serving long sentences should be given priority over
other prisoners for these activities when resources are scarce. Prisoners who are subject to
life or long terms of imprisonment are more likely to become dislocated from their family and
community and, therefore, will need more support in the rehabilitation process.
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There is no operational justification for keeping this class of prisoner in isolation, either as
individuals or in a group, simply because of the length of their sentence. On the contrary, it is
good management practice to keep prisoners fully occupied, in their own interests and those
of the smooth running of the prison.

lta person who has been sentenced to a long term of imprisonment is to maintain emotional
and physical health while in prison and eventually to return safely to the community, he or she
needs to be able to maintain and develop family links and contact. There is, of course, another
important justification for the need to allow this contact. That is that the other members of the
family, spouses, children and others are entitled to have contact with the family member who is in
prison. For these reasons the arrangements for maintaining family contact which are described in
chapter 11 apply with special emphasis to prisoners who are serving long sentences.

An important feature of the different forms of initial assessment and planning described above
is that they can be used to identify the small number of long term prisoners who are likely to
pose a serious threat to security or safety. The initial assessment will enable the administration
to distinguish these prisoners from the majority of long term prisoners who, although they may
have committed serious crimes, will not necessarily present a threat within the prison setting.
In a number of countries this latter group of prisoners are moved quite quickly to prisons of
medium or low security status, even though they are serving comparatively long sentences.

ltis important to recognise that both the security classification and the sentence plan for long
term prisoners will require regular review, to a greater extent perhaps than is the case for short
term prisoners. The United Nations document on life imprisonment recommends that “training
and treatment programmes should take into account changes in the prisoners’ behaviour,
interpersonal relations and motivation regarding work and educational goals”.

Several years before the anticipated date of release most long term prisoners will be suitable for
transfer to a low security prison or hostel. Here they can have the opportunity to leave the prison from
time to time, sometimes for several days, as part of the final preparation for return to the community.
This latter part of the sentence is often monitored by a parole board or other releasing authority.

Elderly Prisoners

Orne consequence of the increase in the length of sentences in some jurisdictions is that
prison administrators are having to respond to the needs of growing numbers of elderly
prisoners. In some jurisdictions the recent trend towards mandatory life or long sentences has
led to a significant increase in prisoners who will become old in prison.

This may require the provision of a range of specialist facilities to deal with the problems arising
from a loss of mobility or the onset of mental deterioration.

‘ ‘ The worldwide population is ageing dramatically. This phenomenon is also reflected
in correctional populations throughout the world. For example, in the United Kingdom
the overall prison population grew by 51% between 2000 and 2009, while the
population over the age of 60 grew by 216%. In Japan, the number of prisoners
over the age of 60 increased by 160% between 2000 and 2006. Such a rapid rise in
the number of older prisoners has been described as a correctional “ageing crisis”
which poses an urgent challenge for correctional health-care systems — especially
those poorly equipped to meet the complex needs of older adults.

International Review of the Red Cross, Ageing prisoners:
An introduction to geriatric health-care challenges in correctional facilities, 2018
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Prison administrations will need to give particular consideration to the different problems,
both social and medical, of this group of prisoners. The growing numbers of prisoners in this
category has led to the development of specialist units for the elderly in England and in some
parts of the United States. The healthcare needs of this group of prisoners are also dealt with
in chapter 6 of this handbook.

Those who are serving long sentences or who have a long history of involvement in crime

are more likely to have lost contact with their families. This presents particular problems for
older prisoners at the end of their sentence. Many of them may have no family to go to and
may be seen as too old to work. Prison administrations will need to work carefully with outside
agencies in order to help these prisoners re-settle into the community.
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Prisoners under sentence of
death

The framework

More than two thirds of the countries in the world have now abolished the death penalty in law
or in practice and this proportion is increasing year by year. For example, 47 member states

of the Council of Europe, covering an area from Lisbon on the Atlantic Ocean to Vladivostok

on the Pacific, have either abolished the death penalty or are observing a moratorium. The
international covenants and other human rights instruments recommend strongly that state
parties should move towards abolition of the death penalty.

In those countries which still retain the death penalty prison authorities will usually be
responsible for holding prisoners who are under sentence of death. In some cases the appeal
process will be a very lengthy one and prisoners may be held on death row for many years.
This may also be the case in countries where there is a moratorium on executions but existing
death sentences have not been commuted.

The responsibility of taking care of prisoners who have been sentenced to death is a heavy one
for the staff involved. Prison authorities have a special obligation to treat such prisoners decently
and humanely and also to provide proper support for staff involved in this onerous task.

What the international instruments say
The international instruments are unequivocal in calling for the abolition of the death penalty.

International Covenant on Civil and Political Rights, Article 6:

Every human being has the inherent right to life. This right shall be protected by law. No
one shall be arbitrarily deprived of his life.

(2) Incountrieswhichhave notabolished the deathpenalty, sentence ofdeathmaybe imposed
only for the most serious crimes in accordance with the law in force at the time of the
commission of the crime and not contrary to the provisions of the present Covenant
and to the Convention on the Prevention and Punishment of the Crime of Genocide.
This penalty can only be carried out pursuant to a final judgement rendered by a
competent court.

(8) Sentence of death shall not be imposed for crimes committed by persons below
eighteen years of age and shall not be carried out on pregnant women.

(6) Nothing in this article shall be invoked to delay or to prevent the abolition of capital
punishment by any State Party to the present Covenant.

Second Optional Protocol to the International Covenant on Civil and Political Rights:

The States Parties to the present Protocol, believing that abolition of the death penalty
contributes to enhancement of human dignity and progressive development of human
rights.

United Nations Safeguards Guaranteeing Protection of the Rights of Those Facing the Death
Penalty, Article 9:

Where capital punishment occurs, it shall be carried out so as to inflict the minimum
possible suffering.
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World Medical Association Resolution on Physician Participation in Capital Punishment,
adopted by the 34th World Medical Assembly Lisbon, Portugal, September 28-October 2,
1981 and amended by the 52nd WMA General Assembly in Edinburgh, Scotland during
October 2000 and further in Korea 2008:

RESOLVED, that it is unethical for physicians to participate in capital punishment, in any way,
or during any step of the execution process, including its planning and the instruction and/or
training of persons to perform executions, The World Medical Association REQUESTS firmly
its constituent members to advise all physicians that any participation in capital punishment
as stated above is unethical. URGES its constituent members to lobby actively national
governments and legislators against any participation of physicians in capital punishment.

Putting it into practice

One of the main challenges facing prison administrations in regard to prisoners under
sentence of death is the need to make a clear distinction between the management of
individual prisoners who are awaiting execution and the legal and political position about the
use of the death penalty in the relevant country. One of the most important responsibilities of
prison staff is to treat all prisoners, regardless of charge, crime or sentence, with decency and
humanity. Prisoners who are facing the death penalty should not be subjected to unnecessary
restriction on their movement within prison or to more severe treatment simply because they
have been sentenced to death.

‘ ‘ The American Civil Liberties Union and the Abolitionist Law Center, which advocates
for the rights of prisoners, [have] filed a federal lawsuit against officials in charge
of the Pennsylvania Department of Corrections, alleging that their policy of holding
death-sentenced inmates indefinitely in solitary confinement is in violation of the
Eighth Amendment, which bans cruel and unusual punishments, and the Fourteenth
Amendment, which guarantees equal protection. According to the suit, the state
of Pennsylvania has 156 prisoners at the State Correctional Institution-Greene and
the SCI-Graterford awaiting execution; 80 percent of them have been in solitary
confinement for than 10 years. The five plaintiffs named in the suit, who are between
the ages of 46 and 50, have spent from 16 to 27 years in isolation.®°

Mother Jones, All Death Row Inmates in Pennsylvania Are Put in Solitary
Confinement. Now the State Is Getting Sued, 25 January 2018

In countries which still retain the death penalty any appeal against such a sentence will

often involve a lengthy process, in some cases extending over several years. In many prison
systems these prisoners are held segregated from all other prisoners in an area which is often
referred to as death row. In some countries this involves separation in some form of solitary
confinement. In other countries prisoners are held in common cells along with other prisoners
who are in the same legal position.

‘ ‘ One convicted murderer in Japan, lwao Hakamada, spent more than 45 years in
solitary confinement awaiting death. Japan’s policy of not telling the condemned
when they would be hanged until the day itself meant he had no way of knowing
which day might be his last. But none was. Hakamada was freed on appeal in March
[2014]. His case was extreme, but the average wait on death row in Japan is still
seven years. In the US the average is longer still, at around 13 years.®

BBC News, When murderers were hanged quickly, 7 August 2014
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In terms of good prison management there is no justification for holding such prisoners
routinely in isolated conditions where they have no access to any facilities for work, education
or cultural activities. Their death sentence should not involve additional punishment in respect
of their conditions and the prison administration should do all in its power to reduce the
mental anguish commonly known as death row phenomenon which may result from the
lengthy process of appeal. Regardless of the fact that they are under sentence of death

such prisoners should be assessed in the same way as any other prisoner and allocated to
appropriate conditions. As in other forms of assessment it is important to look at the individual
circumstances and risks posed by each prisoner. Whilst some may require special conditions,
the majority will not.

‘ ‘ Jayakanthan, on walking into the room to meet us, blinked continuously for the first
few minutes. He explained that he was not accustomed to so much light as he was
kept in solitary confinement in a cell with no source of sunlight. He was provided food
in his cell and was permitted to come out of his cell for only 20 minutes every day.
His solitary confinement began in September 2013 and he had no human contact
since then, except for an occasional conversation with the guard stationed outside
his cell at all times. He said that his routine interaction was only with lizards that
entered his cell and that he had befriended the lizards by feeding them his food.
He felt that the noises made by the lizards were to thank him for feeding them. He
also shared his observation that after a while, the lizards would stop coming to him
for food but would nonetheless visit his cell and make noises as though talking to
him as their friend.®?

Death Penalty India report 2016, volume |l

Prisoners under sentence of death retain all the rights to which prisoners in general are
entitled. It is particularly important to ensure that they do not receive a lower standard of
treatment in terms of such matters as food, healthcare, hygiene, exercise and association with
other prisoners.

Prison authorities should be particularly careful to make sure that prisoners who are under
sentence of death have full access to the lawyers who are dealing with any appeal against
conviction or sentence. They are entitled to the normal safeguards in respect of access and
privacy of communication as other prisoners.

Chapter 11 of this handbook refers to the manner in which visitors to prisoners should be
treated by staff. Prison staff should be especially sensitive when dealing with family and friends
who come to visit prisoners under sentence of death. This may include telling families about the
imminent execution and ensuring that all proper religious and other requirements are observed.

‘ ‘ According to evidence obtained, persons sentenced to death are kept in total
isolation, they are forbidden to take walks, and prison staff treat them as if they are
no longer Xamong the living.X Isolation makes them especially vulnerable to physical
and psychological coercion. Conditions of detention on death row have repeatedly
led to suicide attempts. The bodies of executed persons are not released to their
families, and the time and place of execution, as well as the place of burial are kept
secret, leaving relatives in a state of uncertainty, unable even to bury the body in
accordance with family traditions and beliefs.

International Federation for Human Rights, Death Penalty in Belarus:
Murder on (Un)lawful Grounds, 2016
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Staff who are in charge of prisoners under sentence of death on a daily basis should be
specially selected for this stressful responsibility. They should usually be experienced; they
should be given special training, especially in the emotional aspects of their work; and they
should have continuous support from management.

If an execution is to take place within a prison this will have a serious effect at different levels.
This effect will begin to be felt as soon as the date for execution has been set; it is likely to
increase as this date approaches and will continue for some time after the execution has taken
place. The prison authorities should have a strategy to deal with the consequences of this for
everyone involved.
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Appendix

List of relevant human rights instruments

International Bill of Human Rights

Universal Declaration of Human Rights
Adopted by UN General Assembly Resolution 217A (lll) of 10 December 1948

International Covenant on Economic, Social and Cultural Rights
Adopted and opened for signature, ratification and accession by General Assembly
resolution 2200A (XXI) of 16 December 1966 entry into force 3 January 1976

International Covenant on Civil and Political Rights
Adopted and opened for signature, ratification and accession by General Assembly
resolution 2200A (XXI) of 16 December 1966, entry into force 23 March 1976

Prevention of discrimination

International Convention on the Elimination of All Forms of Racial Discrimination
Adopted and opened for signature and ratification by General Assembly resolution 2106
(XX) of 21 December 1965 entry into force 4 January 1969

Declaration on the Elimination of All Forms of Intolerance and of Discrimination Based
on Religion or Belief
Proclaimed by General Assembly resolution 36/55 of 25 November 1981

Declaration on the Rights of Persons Belonging to National or Ethnic, Religious and
Linguistic Minorities
Adopted by General Assembly resolution 47/135 of 18 December 1992

Rights of women

Convention on the Elimination of All Forms of Discrimination against VWomen
Adopted and opened for signature, ratification and accession by General Assembly
resolution 34/180 of 18 December 1979, entry into force 3 September 1981

Declaration on the Elimination of Violence against Women
General Assembly resolution 48/104 of 20 December 1993
Rights of the child

Convention on the Rights of the Child
Adopted and opened for signature, ratification and accession by General Assembly
resolution 44/25 of 20 November 1989, entry into force 2 September 1990

The administration of justice

United Nations Standard Minimum Rules for the Treatment of Prisoners (the Nelson
Mandela Rules)
General Assembly resolution 70/175, annex, adopted on 17 December 2015

Basic Principles for the Treatment of Prisoners
Adopted and proclaimed by General Assembly resolution 45/111 of 14 December 1990

Body of Principles for the Protection of All Persons under Any Form of Detention or
Imprisonment
Adopted by General Assembly resolution 43/173 of 9 December 1988
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United Nations Rules for the Protection of Juveniles Deprived of their Liberty
Adopted by General Assembly resolution 45/113 of 14 December 1990

Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment

Adopted and opened for signature, ratification and accession by General Assembly
resolution 39/46 of 10 December 1984 entry into force 26 June 1987

Optional Protocol to the Convention against Torture and other Cruel, Inhuman or
Degrading Treatment or Punishment

Adopted on 18 December 2002 at the fifty-seventh session of the General Assembly of
the United Nations by resolution A/RES/57/199. Entered into force on 22 June 2006

Principles of Medical Ethics relevant to the Role of Health Personnel, particularly
Physicians, in the Protection of Prisoners and Detainees against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment

Adopted by General Assembly resolution 37/194 of 18 December 1982

Safeguards guaranteeing protection of the rights of those facing the death penalty
Adopted by Economic and Social Council resolution 1984/50 of 25 May 1984

Code of Conduct for Law Enforcement Officials
Adopted by General Assembly resolution 34/169 of 17 December 1979

Basic Principles on the Use of Force and Firearms by Law Enforcement Officials
Adopted by the Eighth United Nations Congress on the Prevention of Crime and the
Treatment of Offenders, Havana, Cuba, 27 August to 7 September 1990.

Basic Principles on the Role of Lawyers
Adopted by the Eighth United Nations Congress on the Prevention of Crime and the
Treatment of Offenders, Havana, Cuba, 27 August to 7 September 1990

Guidelines on the Role of Prosecutors
Adopted by the Eighth United Nations Congress on the Prevention of Crime and the
Treatment of Offenders, Havana, Cuba, 27 August to 7 September 1990

United Nations Standard Minimum Rules for Non-custodial Measures (The Tokyo Rules)
Adopted by General Assembly resolution 45/110 of 14 December 1990

United Nations Guidelines for the Prevention of Juvenile Delinquency (The Riyadh
Guidelines)
Adopted and proclaimed by General Assembly resolution 45/112 of 14 December 1990

United Nations Standard Minimum Rules for the Administration of Juvenile Justice (The
Beijing Rules)
Adopted by General Assembly resolution 40/33 of 29 November 1985

United Nations Rules for the Treatment of Women Prisoners and Non-custodial
Measures for Women Offenders (Bangkok Rules)
Resolution adopted by the General Assembly on 21 December 2010

Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power
Adopted by General Assembly resolution 40/34 of 29 November 1985

Basic Principles on the Independence of the Judiciary

Adopted by the Seventh United Nations Congress on the Prevention of Crime and

the Treatment of Offenders held at Milan from 26 August to 6 September 1985 and
endorsed by General Assembly resolutions 40/32 of 29 November 1985 and 40/146 of
13 December 1985

Model Treaty on the Transfer of Proceedings in Criminal Matters
Adopted by General Assembly resolution 45/118 of 14 December 1990
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Model Treaty on the Transfer of Supervision of Offenders Conditionally Sentenced or
Conditionally Released
Adopted by General Assembly resolution 45/119 of 14 December 1990

Declaration on the Protection of All Persons from Enforced Disappearances
General Assembly resolution 47/133 of 18 December 1992

Principles on the Effective Prevention and Investigation of Extra-legal, Arbitrary and
Summary Executions
Recommended by Economic and Social Council resolution 1989/65 of 24 May 1989

African Charter on Human and People’s Rights
Adopted June 27, 1981, OAU Doc. CAB/LEG/67/3 rev. 5, 21 |.L.M. 58 (1982), entered
into force Oct. 21, 1986

Guidelines on the Conditions of Arrest, Police Custody and Pre-trial Detention in Africa
(the Luanda Guidelines)

adopted by the African Commission on Human and Peoples’ Rights (the Commission)
during its 55th Ordinary Session in Luanda, Angola, from 28 April to 12 May 2014.

American Declaration on the Rights and Duties of Man
Resolution adopted at the third plenary session, held on June 2, 1998

American Convention on Human Rights
Signed at the Inter-American Specialized Conference on Human Rights, San Jose,
Costa Rica, 22 November 1969

Inter-American Convention to Prevent and Punish Torture

O.A.S. Treaty Series No. 67, entered into force Feb. 28, 1987, reprinted in Basic
Documents Pertaining to Human Rights in the Inter-American System, OEA/Ser.L.V/I1.82
doc.6 rev.1 at 83 (1992).

European Convention on Human Rights
Rome 4 November 1950

European Convention for the Prevention of Torture and Inhuman or Degrading
Treatment or Punishment
Strasbourg, 26.X1.1987

European Prison Rules

Recommendation Rec(2006)2 of the Committee of Ministers to member states on the
European Prison Rules, Adopted by the Committee of Ministers on 11 January 2006 at
the 952nd meeting of the Ministers’ Deputies
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Secure prisons are essential to making our justice system an

effective weapon against crime. When prisoners — convicted or
awaiting trial — are entrusted to your care, they must know and the public
must know that they will remain there until they are legally discharged...

The full contribution which our prisons can make towards a permanent
reduction in the country’s crime-rate lies also in the way in which they
treat prisoners. We cannot emphasise enough the importance

of both professionalism and respect for human rights.

President Nelson Mandela
speaking to prison staff in South Africa in 1998
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This handbook underlines the importance of managing prisons within
an ethical context which respects the humanity of everyone involved in
a prison: prisoners, prison staff and visitors. This ethical context needs
to be universal in its appeal and this universality is provided by the
international human rights instruments.

There is also a pragmatic justification for this approach to prison
management: it works. This style of management is the most effective
and safest way of managing prisons.

What this approach underlines is that the concept of human rights
is not merely another subject to be added to the training curriculum.
Rather, it suffuses, and is an integral part of, good prison management.
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