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(There) is a tension which is universal between the values of justice on the one hand and the values of order on the other. Post 11 September 2001, the conflict between those two values has become really acute and very difficult I think for all advanced democracies and all governments are wrestling with how to resolve the tension between those two values and coming down at different points on the spectrum. So, this tension is universal, all governments have to address it and generally in most governments there is one figure, call him the Minister of the Interior or whatever, who upholds the values of order and there is another figure, often called the Minister of Justice, who upholds the values of justice. They will always clash.

Professor Robert Hazell giving evidence to the House of Lords Select Committee on the Constitutional Reform Bill. 6 April 2004. Hansard. Q. 182 

Prisons and the Ministry of Justice
1.
Until May 2007 the oversight of prison administration in England and Wales lay within the Home Office. This made it one of only two jurisdictions within the 47 member states of the Council of Europe in which prisons were not the responsibility of the Ministry of Justice. The other one is Spain, where the prison system is part of the Ministry of the Interior, although in the autonomous government of Catalonia it is within the Ministry of Justice. On 9 May 2007 the newly created Ministry of Justice took over accountability for the prison system in England and Wales. (In Scotland the prison service has been accountable to the Justice Department since 1999.) This change has brought England and Wales into line with most other countries in the world where a Ministry or Department of Justice has oversight of the administration of prisons, often through some form of executive agency.
2.
The Council of Europe strongly recommends to member states that the Ministry of Justice, where it exists, is the most appropriate parent department for prison administration and since the end of the 1980s the Council has required all new accession states to transfer prison administration to this department. This recommendation has involved change in most countries in Eastern Europe, where prison administration traditionally lay within the Ministry of the Interior. The main reason for the change was the recognised need to separate the functions of the police service, which is generally responsible for the investigation of crime and the arrest of suspects, from that of the prison service, which is responsible for the detention of accused and convicted persons as directed by the courts.
3.
The European Prison Rules 2006
 include the following:
Rule 71. Prisons shall be the responsibility of public authorities separate from military, police or criminal investigation services. 

The accompanying commentary to the Rules
 has this to say about Rule 71:

It is important that there should be a clear organisational separation between the police and the prison administrations. In most European countries the administration of the police comes under the Ministry of the Interior while the administration of prisons comes under the Ministry of Justice. The Committee of Ministers of the Council of Europe has recommended that ‘There shall be a clear distinction between the role of the police and the prosecution, the judiciary and the correctional system.’ (Recommendation N° R (2001)10, The European Code of Police Ethics). 

Arrangements in other European countries
4.
In most jurisdictions there are close links between the prison administration and the agency responsible for supervision of offenders in the community. Relatively few have probation services along the model in England and Wales
. There are several other organisational models for achieving synergy between work with offenders in prison and in the community. In Italy, for example, the Department of Penitentiary Administration is responsible for both elements of this work and fulfils this through a Directorate of Detention and Treatment and a Directorate for the Execution of Community Penalties. Most of the Scandinavian countries have joint Prison and Probation Departments. In practice, this usually means a joint headquarters with policy making and supervisory functions and separate operational units. In the English translation the word ‘Probation’ is used but the delivery is different from the model used in England and Wales.
Finland
5.
Although it is much smaller than England and Wales, the arrangements in Finland are worthy of close examination. Its main features are as follows:

· The criminal justice system is not seen as a major source for social control. Instead, it has an important but narrow role to play in contributing to public security.

· The two main sentences available to courts in Finland are imprisonment or a fine. 

· In practice sentences of imprisonment are frequently either wholly or partly suspended and replaced by some form of community supervision or service.

· An important feature of this form of court disposal is that the judge first indicates what an appropriate prison sentence would be, rather than imposing a community penalty directly. This reduces the danger of expanding the sentencing system to include large numbers of petty offenders who could be dealt with in other ways.

· There is no complicated process for deciding on whether to release prisoners early according to an assessment of how they have responded to being in prison.

· Court sentences, to be served either in custody or in the community, are regarded primarily as punishment for an offence which has been committed. This is confirmed by the name of the overseeing department, which is the Criminal Sanctions Agency.

· The Criminal Sanctions Agency’s contribution to reducing recidivism is “by endeavouring to break the cycle of social exclusion that reproduces crime”.

· It achieves this goal by seeking to link offenders into local community services and does not attempt to replicate these within the Sanctions Agency. This means that as far as is possible prisoners are kept close to their home areas and that the Prison and Probation Services, which make up the Criminal Sanctions Agency, work closely to ensure that support provided in the prison setting is continued in the community.
· The small group of staff in the headquarters of the Criminal Sanctions Agency is responsible for operational policy and ensuring consistency of standards in delivery. Actual delivery happens at a local level through local providers.

· Local authorities are responsible to offenders, as to all other members of society, for providing the resources which can make it likely that they will live law abiding lives. These include accommodation, employment, skills training and support with personal problems, including alcohol and drug abuse. The task of the Criminal Sanctions Agency is to make sure that offenders are linked into these services.

6.
The rate of imprisonment in Finland is 75 per 100,000

France
7.
In France the Penitentiary Administration within the Ministry of Justice is responsible for both prisons and for resettlement and probation services. Since 1987 all new prisons have had a form of ‘mixed management’ (gestion mixte). The core activities of management and security remain in the hands of the public service but all services are contracted to other providers. These include catering, work and training for prisoners, building maintenance and transport.
8.
In 1999 a new Criminal Service for Reintegration and Probation (SPIP) brought together local probation committees, the specialist judges who supervise the implementation of sentences, the Prison Directorate and the Prison Social Education Service. The general aims of SPIP are to provide more continuous and efficient support, care and services which are likely to lead to the resettlement of offenders. Offenders are now offered a treatment regime that covers both the prison (milieu fermé) and community (milieu ouvert). SPIP deals with offenders both in custody and on release.

9.
SPIP is organised on a local basis with all services under the control of the regional director of the prison service. Inside prison its functions are to:

· prevent the breakdown of family and community networks caused by imprisonment 

· keep family and social relationship stable during the period of imprisonment

· prepare and support prison leave 

10.
In the community its functions are to assist with: 

· social reintegration

· access to social rights

· prevention of destitution

· organisation of professional training, education and employment

· access to culture and education to prevent illiteracy

· medical treatment and sporting activities to prevent drug abuse

11.
One of the major tasks of SPIP is to liaise with the local authorities and social welfare agencies in order to improve the provision to ex-prisoners and offenders under supervision. 
12.
The rate of imprisonment in France is 85 per 100,000.
Opportunities presented by the transfer of the National Offender Management Service to a Ministry of Justice

13.
There has been a consensus for many years about the need for greater cohesion between arrangements for dealing with sentenced offenders in prison and in the community. There are two reasons for this. The first is that in terms of public protection some prisoners need to be supervised after release to ensure that the risk that they might commit further serious crimes is minimised. These are primarily people who have been convicted of crimes of serious violence or of a sexual nature. A small number of offenders who have been sentenced to some form of community penalty may also need supervision on these grounds.
14.
The second reason for greater cohesion between the way that sentenced offenders are dealt with in custody and in the community is on grounds of rehabilitation and reintegration. If men and women are to have genuine prospects of reintegration on release from prison, they need somewhere to live, employment which will provide a legitimate income and appropriate support/supervision. Without these any good work that is done in prison in terms of improving education, providing work skills and personal development will count for little. These three elements, accommodation, employment and support/supervision, are also essential for the reintegration of those who are subject to some form of community penalty.
15.
There is a close correlation between these two issues of public safety and of personal reintegration into society. However, they are essentially different and need to be recognised as such both in government planning and in public perception. At present many policy documents lump them together, usually under the description ‘reducing re-offending’. This is not helpful for a number of reasons. One is that the strategies necessary to protect the public from people who, having been released on completion of sentence, remain a threat to public safety because of the serious nature of their potential offending are liable to be quite different from the strategies needed to deal with persistent low level offenders, many of whom have mental illness, a history of drug abuse and live marginal lifestyles. The institutions needed to manage those in the first group are likely to be mainly within the criminal justice system, while those relevant to the second group are not.
16.
Recent government initiatives have recognised that different strategies are needed to deal with these two groups of offenders. Many of the initiatives to date have understandably concentrated on those likely to present a real threat to public safety and are showing some signs of success, although when failures occur they tend to be high profile. Efforts to deal with the reintegration of the vast majority of people whose offences are low level but persistent, and whose behaviour is much more likely to reduce the quality of life for other people, have so far been less successful. The transfer of this work to the new Ministry of Justice could provide an opportunity to re-shape the administrative structures to provide a more successful outcome in respect of reintegration, which might as a consequence lead to a reduction in re-offending.
17.
Most crime is carried out, experienced, reported on and dealt with locally. Those who commit crime and those who are victims of it frequently live in the same area. For these reasons, it is likely that the solutions to crime and what has become known as “offending behaviour” will be found locally. If one accepts this premise, it follows that the agencies which carry out the disposals of the court need to be locally based. They need to have close links to the local agencies outside the criminal justice system which are responsible for accommodation, employment, skills training and support with personal problems, including alcohol and drug abuse. The task of the criminal justice agencies, however they are described, should be to ensure that offenders have access to these local services. Such an approach would be based on the principle of identifying and emphasising the many non-criminal personal features of the individual and helping him or her to strengthen and develop these in a way which will make it less likely that offending will re-occur. This approach would be in contrast to one which concentrates on identifying negative and potentially criminal features and then attempts to minimise or eliminate them.

18.
If a model of local delivery of services were adopted, the task of the new NOMS would be limited to the important task of setting national policy and monitoring local delivery. There are a number of possible organisational structures which could achieve this model of national policy making and local delivery. One worthy of further examination is currently being developed in Scotland. This has eight local Community Justice Authorities, on which all the key local players are represented. Policy is being developed by a National Advisory Board, chaired by the Minister for Justice. Its membership goes beyond the criminal justice boundaries to include representatives from health, housing, voluntary organisations and academia as well as two members of the public.
19.
Transfer to a Ministry of Justice could also provide an opportunity to re-consider the title of the reformed organisation. It is now clear that, even as currently constituted, the National Offender Management Service will not be directly responsible for the management of offenders and its title does not reflect what it is intended to do. Any change of title should also take account of the legal reality that people who are accused of criminal offences and are either held on remand in custody or are subject to bail restrictions should not be described as offenders. For the same reason, the word ‘corrections’ should not be used. One possible title might be the Community and Custodial Justice Commission.
Andrew Coyle
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