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Executive summary

This briefing examines the law, policy, and practice of prison work in the United States, with a
particular focus on three states: Arizona, California and Texas. Its purpose is to provide policymakers,
businesses and civil society groups with a comprehensive understanding of how work and
employment training opportunities for prisoners are currently constituted in those states, what their
aims are, and where there are currently gaps in knowledge.

The analysis comes at a time of heightened scrutiny of prison work practices in the US, driven by
concerns over racial inequalities in the justice system and debates about the ethics of compulsory,
low-paid (or unpaid) work in prisons. By offering a detailed look at both national trends and state-
specific approaches, the briefing aims to inform evidence-based policy decisions and stimulate
discussion on potential reforms.

To ensure consistency across the different jurisdictions covered by this project,” we define ‘prison
work' and ‘prison labour’ specifically. ‘Prison work’ is used to mean structured activities, done by
sentenced prisoners within or outside prison facilities, in which participation is secured using penalties
or incentives including remuneration. ‘Prison labour' is used for a subset of these activities, which seek
to realise economic value from prisoners’ labour by producing goods or services for use beyond the
facility. The latter might involve outside organisations providing work or training; the former generally
does not.

Section 1 outlines recent trends in US prison populations. While the national prison population has
declined since peaking in 2009, there are significant variations between states. Arizona peaked later
and has declined less than California or Texas, reflecting differences between sentencing frameworks
in the three states, as well as their recent histories of criminal justice reform. The section also explores
how different levels of custodial security affect prisoners' access to work opportunities, with those in
higher security generally having more limited options. This context is crucial for understanding the
landscape in which prisoners work and the constraints shaping work programmes.

Section 2 provides an overview of the legal framework governing prison work in the US. It notes that
the US Constitution permits compulsory labour as punishment, setting the tone for most state-level
approaches. The section delves into relevant international law, highlighting that while the US has
ratified some conventions against forced labour, it has not fully implemented the protections for
prisoners stipulated by international normative frameworks. It also notes that federal employment
protections generally do not apply to prisoners, leaving regulation largely to individual states.
Relevant case law is outlined, highlighting courts' general reluctance to extend employment rights to
prisoners, even (in some cases) when they work for private companies. State laws in Arizona,
California, and Texas are examined, revealing that work is mandatory for most prisoners, wages are
very low or non-existent, and legal protections against unfair, unsafe, or exploitative working
conditions are limited. This legal landscape underlines the largely unprotected status of prison work,
and the challenges encountered by efforts to reform it.

Recent policy developments are explored in Section 3, which seeks to link the three states’ use of
prison work to their penal cultures and to the recent prison population developments described in
Section 1. It notes that a strong post-pandemic economy has created more favourable economic



conditions for released prisoners seeking employment, but also that there are persistent barriers to
successful reintegration, including licence restrictions and employer hesitancy.

The section then details policy shifts in each focus state. Arizona has sought to generate revenues
from prison labour through partnerships with private businesses, attracting some criticism. California’s
decarceration policies have altered its prison population demographics, leading to changes in work
programme availability. Texas has implemented ‘justice reinvestment’ reforms aimed at reducing
recidivism, which have had modest impacts on the state prison population without achieving the
degree of decarceration evident in some other states, including California.

Section 4 examines the realities of prison work across the US and in the three focus states. It notes
that most prisoners perform tasks to support prison operations. It highlights academic research
showing how prison work has become increasingly stratified over time, with some higher-quality
assignments appearing to be used to incentivise compliance. This shift reflects changes in penal
philosophy and management approaches, which are in turn associated with the scale and nature of US
mass incarceration. State-specific analysis reveals variable practices and data availability. The section
details the types of work available in each state, describes wage structures, and explores the
challenges involved in assessing working conditions and safety protections for imprisoned workers.

The briefing’s key insights include the observation that prison work in the US primarily functions to
subsidise state institutions rather than to enable exploitation by private interests, since most US prison
work involves maintaining prison operations or producing goods for public sector use. Despite low
labour costs, many prison industries struggle for economic viability. Efforts to involve private sector
partners have had limited impact, with such partnerships accounting for a tiny fraction of prison work
opportunities. Recent activism has challenged the legitimacy of compulsory prison work, noting
unmistakeable resonances with the US's history of racial inequality, chattel slavery, and exploitation of
convict labour for private interests. However, as the briefing suggests, this framing may oversimplify
matters. Much low-paid or unpaid prison work functions to reduce the operating expenses of the US's
enormous penal system, so that public institutions benefit more than private ones.

The briefing highlights a lack of reliable, comprehensive data on the extent and nature of prison work,
hindering thorough analysis and informed policymaking. We point to several areas requiring further
research. There is a pressing need for better data on the specifics of ‘prison housework’, whereby
people in prison are required to perform tasks sustaining prison functioning. More analysis is also
required to understand the long-term outcomes of prison work and the implications of penal policy
shifts. Future research could explore innovative models for prison work that balance the interests of
prisoners, state institutions, and potential employers.

In conclusion, this briefing reveals a complex system of prison work, shaped by historical, legal, and
economic factors. It underlines the need for evidence-based policy reforms that can improve
outcomes for prisoners while addressing broader societal concerns about justice and rehabilitation. By
highlighting both the challenges and potential opportunities in this area, the briefing aims to
contribute to an informed and productive dialogue on the future of prison work in the United States.



1 Prison population

1.1 Number of prisoners

After decades of relentless growth, the number of people held in federal and state prisons in the
United States declined steadily between 2010 and 2020, and rapidly during the Covid-19 pandemic.
The emergency measures temporarily brought about a 17% decline in the number of incarcerated
people in the US2 There has been a slight rebound since the pandemic, although its extent is unclear,
partly because there is a lag in availability of data across all states.

By 2021 the US sentenced prison population had declined 25% from its 2009 peak.* Figure 1 plots the
figures starting in 1978, making the long-term trends clear.

Figure 1: Long-term trends in the total US sentenced prison population, 1978-2022°
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However, neither increases nor reductions have been evenly distributed, and there is significant
variation between states. This briefing focuses on the policy and law surrounding work for prisoners in
three contrasting states: Arizona, California and Texas.® Because prison population trends in each state
are relevant in shaping policies around prison work, we briefly describe the longer-term trends in each
state. Figure 2 shows long-term trends in the prison populations and imprisonment rates of these
states.



Figure 2: Sentenced prison population and imprisonment rates per 100k residents, in Arizona, California, and Texas, 1978-2022"
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While the US prison population (shown in Figure 1) peaked in 2009, California’s peaked earlier (in
2006), and Texas's and Arizona'’s later (in 2010 and 2015 respectively).® The size of the declines, from
each state's respective peak years to 2022, also varies. The Arizona prison population declined by 19%
after peaking in 2015, but almost all of this happened during and since the pandemic. In California,
meanwhile, the prison population fell steadily by 44% from its peak in 2006 to 2022, with the
pandemic simply accelerating a well-established trend. Finally, the Texas prison population peaked in
2010, declining by 17% to 2022; there, the change has followed a step-like pattern, whereby a major
policy change (described further in section 3) and then the pandemic brought about reductions in the
use of prison, but without these setting in as a continuous trend. As section 3 makes clear, this
variability between states reflects different lawmaking and policy agendas in each state, and in turn
shapes the provision of work opportunities to prisoners.

1.2 Types of prisons

Prisoners in the US are held in various types of facility. According to the Prison Policy Initiative, there
are 1,566 state prisons, 98 federal prisons, 3,116 local jails, 1,323 juvenile correctional facilities, 142
immigration detention facilities and 80 jails in Indian country.® Together, these facilities have a
capacity of around 2,160,000."

From this total, 411 adult state and federal correctional facilities are privately operated, holding 90,873
prisoners, or 8% of the total prison population.”” However, the use of private prisons differs across our
states of interest. Arizona housed 9,738 people (29% of the prison population) in private prisons in
2021, nearly a sixfold increase from 2000.'? California, by contrast, held 4,547 people in private prisons
in 2000, but the figure was zero by 2021, as the state no longer contracts out state prisons.” In Texas,
the 13,985 people held in private prisons in 2021 were 8% of the prison population, exactly matching
the US national average and representing a drop of 21% from 2000.™

1.3 Prison regimes and sentence types

In Arizona, prisoners are classified into four custody levels according to assessed risk. Prisoners in
Maximum Custody are those assessed as posing the highest risk to the public and staff. They have
limited work opportunities, are generally only permitted to work within their units, and are subject to
frequent monitoring. Those held in Close Custody are also considered high risk and are not allocated
work outside the perimeter of the institution. Prisoners in Medium Custody are assessed as posing a
moderate risk to the public and staff, and are also not allocated work outside the perimeter, though
they are generally freer to move around within facilities and may be assigned work other than on their
units. Only those in Minimum Custody are considered to represent a low risk, and consequently
permitted to work outside the perimeter, including on community work crews. Prisoners are held at
the custody level assigned and the initial classification for at least three months, and thereafter their
classification can be reviewed.'

Similarly, in California, prisoners are assigned a security level determining the type of facility in which
they may be held, and receive a custody designation determining where they are permitted to be
during the day and what level of supervision they require. Prisoners assigned to the lowest custody
designation may work off prison grounds with minimal supervision, while those with the highest



custody designation can only work in the building where they are housed and must always be
supervised. California operates some Minimum Support Facilities, located on prison grounds but
outside the main perimeter. Prisoners housed in them provide operational support to the main prison,
for example groundskeeping or fire protection. They are also deployed when needed to provide
temporary cover when movements are restricted in the main prison, for example during security
lockdowns. Finally, the state has for many years operated conservation camps, often in remote areas,
where prisoners at the lowest security level work for higher wages performing conservation work on
state-owned land, most notably fighting wildfires."

Finally, in Texas, prisoners are classified into five custody levels. Those in level 5 and level 4 are usually
held in cells and generally may only work or move outside their residential units under supervision of
armed staff. Level 3 prisoners may live in dorms or cells, and are generally assigned to field force
assignments (which involve agricultural labour) or secure jobs inside the perimeter. As such, they are
permitted to work outside the perimeter, under armed supervision. Level 2 prisoners live in dorms or
cells and may also work outside the perimeter under armed supervision, while level 1 prisoners are
allowed to live in dorms outside the security fence. Texas also designates some prisoners who have
good prison records as “outside trusties”. They live and work with relatively little supervision in
unfenced accommodation, and may work outside facilities under periodic, unarmed supervision."”

The common factor in each case is that the prison population is divided, between those held in
higher-security conditions for whom the forms of work available are more restricted, and those held in
lower-security conditions for whom they are less restrictive.




2 Working prisoners and the law

2.1 International law

The USA is one of just six UN member states not to have ratified the Forced Labour Convention (ILO
Convention number 29 of 1930)." The Convention prohibits prisoners from being compelled to
perform work for “private individuals, companies, or associations”.'® The federal government has, since
1988, followed a policy of not ratifying any ILO convention unless US federal and state law and
practice are already in conformity with its provisions. When it considered ratification of the 1930
Convention in 1991, the US Senate concluded that it would conflict with “the trend at the state level to
subcontract the operation of prison facilities to the private sector”.?’ This appears still to be settled

policy.

The US has, however, ratified the Abolition of Forced Labour Convention (ILO Convention number 105
of 1957). Whereas the 1930 Convention outlaws all compulsory prison labour performed for any
private interest, the 1957 Convention is more specific, requiring ratifying states to abolish any form of
forced or compulsory labour imposed for any of five specified reasons.?’ From this, it might appear
that the US is bound to eliminate compulsory prison labour only in these circumstances, but ILO
guidance makes clear that as a result of its ratification of the 1957 Convention and other ILO
instruments, the US is also expected to abide by the general principles in the 1930 Convention.??

Other international normative frameworks relevant to prisoners and prison work apply to the US,
though as ‘soft law’, these are not binding. They include the UN Basic Principles for the Treatment of
Prisoners, and the UN Standard Rules for the Treatment of Prisoners (the Nelson Mandela Rules),
which between them make clear that prisoners should be enabled to perform “meaningful
remunerated employment” facilitating integration to the labour market after release,?® and also make
clear that work should be voluntary, should serve the overall aim of reintegration, and should not be
‘afflictive’ by adding to the suffering inherent in imprisonment.?

In sum, the US’s international law commitments require prison work within the US to be voluntary,
remunerated, and to promote social reintegration. But these normative requirements are not fully
implemented in US federal and state law.

2.2 Federal law

2.2.1 Constitutional law

In practice, US domestic law plays a much more important role than international law in the
governance of prison work. Since criminal justice is mostly legislated at the state and local levels,
federal law relating to work in prison is limited, and the governance of prison work varies somewhat
by state.

In most US states, and despite the international normative requirements about the resocialising aims
of prison work, work can be imposed expressly as a punishment. This is because of the Thirteenth
Amendment to the US Constitution, which states:



Neither slavery nor involuntary servitude, except as a punishment for crime whereof the
party shall have been duly convicted, shall exist within the United States, or any place
subject to their jurisdiction.?®

The Eighth Amendment to the US Constitution further requires that punishment should not be ‘cruel
and unusual’, though generally the courts have been reluctant to apply this provision to prison work
(see Section 2.2.3).

Between 2018 and 2024, seven states expressly removed the Thirteenth Amendment exception, by
amending their constitutions to abolish all forms of slavery and involuntary servitude. In all others,

t.26

compulsory labour can legally be imposed as a punishment.=® This runs against the consensus, in

relevant international human rights law, that work in prison should be resocialising and not afflictive.

Unlike international human rights law, therefore, US federal law therefore makes no normative
prescriptions about the purposes and aims of prison work. The Thirteenth Amendment permits
compulsory work to be used as a punishment (see above); the Eighth Amendment requires only that it
not be ‘cruel and unusual'.

2.2.2 Federal statutes

US federal law also says very little specifically about prisoners’ working conditions. Federal
employment law, by contrast, creates numerous rights for workers, including the right to a minimum
wage of $7.25 per hour,?” the right to a 40-hour working week (with overtime paid above this limit),?
the right to associate and form trade unions,?® the right to decline dangerous work,*® and an
entitlement to various protections relating to unsafe and hazardous working conditions.?' Prisoners
are also expressly excluded from Title VII of the Civil Rights Act of 1964, which protects workers from
workplace discrimination.?

Courts have been asked on many occasions to consider whether these provisions apply to prison
work. In cases brought by working prisoners seeking the minimum wage for prison work, courts have
generally determined that it is not payable because prisoners are not employees (see Section 2.2.3),
and hence are not protected by the relevant federal legislation.

This determination also generally excludes them from protection under the federal Occupational
Safety and Health Act of 1970, which, again, does not expressly exempt prisoners from its protection,
but does exempt state sector employees. As such, it has generally been interpreted as excluding
prison workers: even if prisoners were deemed to be employees, they would be employees of the
state—and hence not covered. As a result, except where states have expressly legislated to extend
health and safety protections to imprisoned workers, these protections do not apply.

In practice, there is also no legal obligation to pay prisoners for their work. In seven US states, almost
no prisoners receive wages for prison work.>* Elsewhere, prison work is paid far below the federal or
local minimum wage: research by the American Civil Liberties Union (ACLU) published in 2022 found
that hourly rates average between $0.13 and $0.52 for work which supports the functioning of the
prison, and between $0.30 and $1.30 for prison industries work.>> Most prison wages have not
changed since the early 2000s (so that their real value has declined).



Federal law regulates prison labour practices more firmly when the labour is for commercial use,
though there has been a recent trend towards deregulation. The underlying federal legislation, the
Ashurst-Sumners Act, dates from 1935.% It criminalised interstate and foreign commerce in prison-
made goods and services, making some exemptions, among which the two most significant cover
trade in agricultural commodities, and transactions in which the purchaser is the federal government,
a state government, an agency or subdivision of either, or a not-for-profit organisation. The effect of
the Act was to create an effective government monopoly over both the production and sale of prison-
made goods and services: governments’ requirements for goods and services could be met using

prison labour, but those goods and services could not be commercialised for profit.?’

This legislation
left a loophole for commercial use where commerce in the goods and services produced by prison
labour was within the state in question. Thus, prison industries programmes can sell prisoner-made
goods and services to private companies, and sell labour contracts to private companies, provided all

the activities covered are within a given state.

The provisions of the Ashurst-Sumners Act have since been relaxed, primarily to try to stimulate
private-sector involvement in prison industries. 1979’s Justice System Improvement Act created a
certification scheme, the Prison Industries Enhancement Certification Programme (PIECP), by which
companies could use prison labour and trade in prison-made goods, if the resulting operations met
several standards: to demonstrate that the prisoners worked voluntarily; to pay the prevailing
minimum wage (with prisons empowered to make deductions for room and board, family support,
taxes, and victim restitution); to demonstrate that their use of prison labour was not displacing free
workers; and to consult relevant trade unions.® Enforcement of these requirements was relaxed in
1995 after oversight of the regulations passed from the federal government to an industry body,* and
since then, the private use of prison labour has in practice become “largely deregulated”,*® with its
scale now constrained more by market forces than by the law. However, the 1979 federal certification
scheme remains in force.

Summing up, people in prison are largely unprotected from labour conditions which would, in other
circumstances, be clearly illegal. Except in a few states, work for sentenced prisoners is not voluntary,
and refusal to work may result in sanctions. Moreover, it is generally low-paid, and sometimes entirely
unpaid. There is also no federal legislation setting clear expectations for what the aims of prison work
(or imprisonment generally) should be, meaning that prison administrations have considerable
discretion to organise work activities with aims of their own choosing. In the federal prison system, the
federal Bureau of Prisons (BOP) requires all prisoners to work unless they are exempt for security or
educational reasons. Working days are usually limited to seven hours, and ‘work’ can include a range
of activities. Some protections exist: imprisoned workers who are injured at work can seek
compensation from an in-house scheme, but the ability to do so does not derive from employment
law and the protections are not the same as those applicable outside prisons.*'

2.2.3 Case law

As noted in section 2.2.1, the US Constitution abolishes involuntary servitude except when it is
imposed as punishment for a crime. Yet, at the same time, the federal Fair Labour Standards Act
(FLSA) of 1938 entitles all workers to a minimum wage.** Although some categories of worker are
expressly excluded from this entitlement, prisoners are not, meaning that there is no definitive federal
statute by which they are excluded from the right to a minimum wage.
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It has therefore been left to courts to determine whether the minimum wage is payable for prison
work.*® The issue has never been considered by the US Supreme Court, and federal circuit courts have
taken inconsistent positions with varied reasoning. However, they have generally declined to find that
prisoners were entitled to a minimum wage under the FLSA.

In doing so, courts have taken two main approaches to the issue.** Some rule that prisoners who work
are simply not part of the economy: their labour is done in a separate sphere.*> Such work is held to
be not economic/contractual, as in the case of work done for wages, which involves mutual obligation.
Instead, it is framed more in correctional and penal terms: the prisoner is in state custody, and the
compulsoriness of the work is justified by claiming that it will reform or rehabilitate the prisoner. As
such, courts have held that prisoners are simply not ‘employees’ as defined by the FLSA; on this basis,
they have denied its protections to working prisoners. This interpretation is most consistently (though
not exclusively) applied to prison work which supports the functioning of prisons (e.g. cleaning,
catering, administrative support), since these functions do not generate revenue and thus the non-
economical features of the work are more evident.*

Courts have tended to take a more complex position, where prisoners’ work contributes to an
economic surplus. Such work opportunities are generally less common: prisoners usually engage in
them more voluntarily, and hence the claim the work is compulsory is harder to sustain. Revenue
generation also undermines the claim that prison work exists beyond the wider economy. Some
litigants seeking wages from federal courts have argued that being selected to perform prison
industries work (and consenting) means that they are, in effect, employees in a quasi-contractual
relationship with the prison. Courts have rejected this argument, with one finding in 1996 that:

The consensual nature of a particular work assignment in a hard-labor state does not
remove the penological purpose from the work relationship [...] [this] does not create an
oasis of contractually “bargained-for exchange" in the midst of a desert of compelled
labor.*’

In other cases involving outside entities which use prison labour, courts have applied an “economic
reality test”, considering a range of factors including whether the enterprise in question: a) hires and
fires prisoners individually (rather than contracting with the prison for non-specific prisoner labourers);
b) controls their schedules and working conditions; c) determines how prisoners they are paid; and d)
keeps records of which prisoners performed the work. Where these tests are met, courts have
sometimes held the relationship involved to be economic, and hence contractual, and have ordered
the minimum wage to be paid.

However, such rulings have been rare, and courts have much more commonly found that prison
industries work is ineligible for the minimum wage, even when these tests are satisfied. This opposite
finding is typically explained by reference to other sections of the FLSA, for example by courts stating
that, in framing the legislation, the US Congress never intended that it be applied to prisoners,* or by
maintaining that prison labour aims to rehabilitate, so that even programmes which generate profits
for prison authorities are non-economical and need not pay the minimum wage.*’

In short, the tests courts have applied to decide whether working prisoners are employees are

“convoluted and contradictory”,*® but their decisions are generally consistent, in declining to entitle
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prisoners to a minimum wage for prison work, except where (as with the PIECP) the law expressly
mandates it.”’

There is less case law relating to health and safety and occupational injuries because (as noted in
section 2.2 above) the relevant federal laws have generally been held not to cover prison workers.
Prisoners are not usually seen by the courts as ‘employees’, and even if they were, the relevant federal
law does not protect state employees.>? As a result, protections for working prisoners in federal law
derive not from labour law but ultimately the Eighth Amendment'’s proscription of “cruel and unusual
punishment”. However, courts have generally declined to apply this proscription to prison work
conditions except in the most egregious cases. There are numerous barriers to litigation, and an
extremely steep legal test whereby the litigant must show that prison authorities were “deliberately
indifferent” to the risk of injury.>® The result is that working prisoners are generally protected against
unsafe or dangerous working conditions only to the extent that state law expressly provides such
protection.

2.3 State law

Standards and protections for working prisoners at the state level are determined by state law. They
vary, but in general and in most states leave imprisoned workers largely without employment rights or
workplace protections. Most state employment laws, like the federal statutes described above, also
exclude imprisoned workers. For instance, many workplace health and safety statutes at the state level
make this exclusion, and imprisoned workers in most states are generally not covered by workers'’
compensation schemes if they are injured or killed on the job.

This briefing concentrates on three states in particular—Arizona, California, and Texas. Although the
policies governing prison work, and its aims, appear to vary substantially between the three states, the
underlying laws are broadly consistent, varying most in relation to wages and protections against
occupational injury.

2.3.1 The requirement to work

Legally, work is mandatory for prisoners in all three states we examine: a failure to work can result in
sanctions. Both California and Texas have recently seen legislative initiatives which have sought to
remove this requirement and place prison work onto a voluntary basis, but neither has succeeded.>*

In Arizona, the director of the Arizona Department for Corrections, Rehabilitation, and Reentry
(ADCRR) can “require any able-bodied prisoner to engage in hard labor for not less than 40 hours per
week”>> As noted in section 2.3.3, this term is defined as “compulsory physical activity for the
attainment of some object other than recreation or amusement but [not including] physical activity
that is not within the ability of an individual prisoner”. Refusing to perform such work is a Class B
disciplinary violation, and ‘malingering’ to avoid work a Class C violation.>® As such, they carry
penalties including loss of privileges, the assignment of additional work duties, fines, the loss of up to
120 days of previously earned sentence remission credits, and the temporary forfeiture of parole
eligibility.>”
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In California, the law states that the California Department for Corrections and Rehabilitation (CDCR)
“shall require of every able-bodied prisoner imprisoned in any state prison as many hours of faithful
labor [...] as shall be prescribed by the rules and regulations of the Director of Corrections”.*®
Prisoners who refuse to accept or perform a work assignment may receive a range of penalties,
including losing access to family visits and contact and recreational activities. They may also be
confined to cells for up to ten days, and (if repeated) the refusal may lead these measures to be
applied over a longer period, or permanently. For those serving parole-release sentences, refusal can

also impact their eligibility for parole.*

Similarly, Texas law requires “each inmate and each defendant or releasee housed in a facility
operated by or under contract with the [Texas] department [of Criminal Justice (TDCJ)" is required “to
work in an agricultural, industrial, or other work program to the extent that [they are] physically and
mentally capable”.®® Prisoners who refuse to work can be confined to their cells, stripped of personal
property, lose previously earned sentence remission credits, and lose access to various opportunities
including commissary, recreation, family visits, and personal telephone calls.®’

As these extracts indicate, a limited exception is made by each state for prisoners who are unable to
work. This aside, the requirement to perform work in prison is broad, unambiguous, and backed with a
range of sanctions, ranging from the loss of incentives and privileges to periods of solitary
confinement.®

2.3.2 Remuneration and incentives

The three states take different approaches to prisoner pay, though they all offer incentives to some
working prisoners in the form of sentence remission.

Prisoners in Arizona and California state prisons are paid,®® albeit at rates far below the states’
respective minimum wages.®* In Arizona, the law specifies that prison work must be paid. The ADCRR
determines its own rates, but the law stipulates a minimum of $2 per hour for any work associated
with a contract made with private individuals or firms.®> In California, pay for prison work in California
is not a legal entitlement. Nonetheless, many prison work assignments organised by the CDCR are, in
fact, paid, again at rates fae below the prevailing minimum.

In both states, pay is among a range of incentives used to secure prisoners’ compliance. Wage rates
are not linked only to the work done or the skill involved. In both California and Arizona, they are
cross-referenced against incentive scheme classifications. Deductions from prisoner pay are legally
permitted in both states.®® The result is that two people doing the same work might receive different
pay. In Arizona, for example all prison jobs receive an $0.05 per hour increase in wages if the prisoner
has completed a high-school-equivalent education, and a further $0.05 per hour for positive
“evaluation ratings” from staff over a 6-month period. Those whose evaluation ratings are less
positive, or who decline to participate or are removed from work programmes, can be returned to
lower rates of pay.®” Similar arrangements are in place in California.®®

In Texas, by contrast, the law permits the TDCJ to pay prisoners for working, but it generally does not
do so, and the vast majority of prison work in the state is entirely unpaid. The state’s Labor Code
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expressly exempts employers from the duty to pay minimum wage to any person detained in jails or
prisons in the state.®

In all three states, a minor exception to the arrangements described above may be found in PIECP-
certified prison industries enterprises regulated by the relevant federal laws. Prisoners in these
enterprises receive at least the state’s hourly minimum wage—$7.25 in Texas, $14.35 in Arizona, and
$16.00 in California, at the time of writing—with deductions. The numbers involved are minuscule (see
section 4 for details), but it is worth noting that in Texas, the 80 or so people working in PIE
programmes are the only people in state prisons who are paid for prison work at all.”

Given the low or non-existent wages for prison work in US state prisons, the main incentive for
working, in many cases, is likely to be credits, which award remission of part of the sentence to some
working prisoners in all three states. The underpinning laws and policies differ, but they generally offer
remission for engagement in a range of programmes including work. Generally, credits are awarded at

t,72

different rates,”’ are discretionary and defined as a privilege not a right,”* can be suspended,

withdrawn, and restored in part or in full for a range of reasons,”® are often conditional on satisfactory

evaluations from prison staff,’*

and are generally not available to prisoners convicted of violent and
sexual offences,”® or those serving life sentences.”® Although they act as a significant incentive
(because they can reduce the overall length of a prison sentence), their discretionary and conditional
nature turns their withholding into a potential punishment. As noted in section 2.3.1 above, these
credits are also routinely denied to prisoners who refuse to perform the work they have been
assigned. This feature calls into further question the degree to which any prison work in these states

can be said to be truly ‘voluntary'.

In sum, the incentives for working in all three states are highly structured for use as an instrument of
power and control over prisoners. Prison ‘wages’, where paid, do not resemble or (in the ILO's
parlance) ‘approximate’ those offered in ordinary labour markets; and they are low and subject to
withholding and a range of deductions. Sentence remission is an additional—or in Texas, the only—
incentive, but its accrual and retention are discretionary, and hence dependent on prisoners’
performance.

The effect, in all three states, is to create a tiered system of work, in which better rewarded forms of
work are used as an incentive to produce compliance and prison order.

2.3.3 Working hours and working conditions

State law in all three states is, generally, non-prescriptive about working hours and working
conditions, leaving the regulation of both to correctional authorities.

The law in Arizona authorises the director of the ADCRR to “require that each able-bodied prisoner [...]
engage in hard labor for not less than forty hours per week”, defining “hard labor” as “compulsory
physical activity for the attainment of some object other than recreation or amusement but [not
including] physical activity that is not within the ability of an individual prisoner”.”” Up to twenty hours
may be occupied by educational, training, or treatment programmes as prescribed. ADCRR policy
stipulates, further, that the total of both work and other programming assignments “shall not normally
exceed 60 hours per week”.”® There appear to be no provisions defining a purpose or objectives for
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prison work, and no state laws regulating working conditions;”® the law requires only that prisoners
should not be required to do work which threatens their safety, that of the public, or that of the
correctional institution where they work. Protections extended to employees by the state’s Labor Code
expressly exclude “inmate[s] of a custodial or penal institution”,®® and the broader entitlements to

compensation in the case of injury at work also exclude prisoners.®

In California, primary legislation does not make any explicit provision about prisoners’ working hours,
stipulating only that they be "as many [...] as shall be prescribed by the rules and regulations of the
Director of Corrections”.®* These regulations appear to make a 40-hour working week the norm: full-
time training and work assignments are defined as “normally mean[ing] eight hours per day on a five
day per week basis”, and full-time assignments further described as featuring “not less than 30 hours
of work participation”.® California’s Labor Code includes prisoners within its definition of “employees”
for the purposes of its provisions on injury compensation, but they are excluded from this definition
for the purpose of minimum wage entitlements and unemployment benefits.®* Thus, prisoners in
California are entitled to compensation if they are injured while doing prison work, and the state is
obliged to report accidents and injuries for imprisoned workers.

Texas law does not specify maximum working hours for prisoners, and the TDCJ does not appear to
publish its policies on the matter.®® The state’s Labor Code explicitly excludes prisoners from all its
provisions, including on working hours, unemployment protection, and compensation for injury.®

2.4 Summary

US constitutional law permits compulsory labour to be imposed as a punishment. This sets the tone
for prison work in most states, in tandem with the fact that courts have generally not applied federal
employment law protections to prison work. As a result, there are no strong protections against
compulsory prison labour being imposed without pay, and even the protections mandated by
international law (such as the requirements that health and safety protections should be equivalent to
those available to free labourers) are not consistently available to working prisoners.

Instead, regulating working conditions is mostly a matter for individual states, something they tend to
leave to the discretion of correctional agencies. A few states (including Texas) pay prisoners for
working only in exceptional circumstances, and expressly exclude them from any form of protection
under employment law. Most (including Arizona and California) pay prison work at rates far below the
minimum wage, and offer them at most limited indemnification against occupational injury. Although
some prisoners have attempted to bring litigation to establish an entitlement to minimum wages and
employee protections under federal law, the courts have generally shown themselves unwilling to
extend these rights to workers in prison.
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3 Recent policy developments

3.1 Policy context

Since the Covid-19 pandemic, the US economy overall has made a strong recovery, with high levels of
investment, strong economic growth, and a historically low unemployment rate, particularly in the
logistics, warehousing, and service sectors. There has been strong wage growth, with high demand for
workers in many sectors.

These appear promising circumstances for the half million or so people who are released annually
from state prisons.®’” Research indicates that employment is a key factor in desistance from crime, but
that the relationship is complex. People who participate in employability programmes in custody are
more likely to seek and find work after release,® but barriers remain, and positive outcomes are not
always sustained over long periods, since the transition from prison to post-release employmentin a
what is a highly unequal economy can be challenging.®

Some barriers to employment are administrative and bureaucratic: most states operate licensing
schemes for various occupations, and many bar people with felony convictions from these schemes.
All of this makes establishing a consistent work record after release challenging, with some lines of
career development closed off entirely.?® State authorities have often promoted initiatives aiming to
remove unnecessary administrative barriers to ex-prisoner employment, such as ‘ban the box’ criminal
records disclosure initiatives which seek to ensure that disclosure requirements kick in only after a job
offer has been made.

Other barriers to employment are structural. Many formerly imprisoned people were deeply excluded
from labour markets before imprisonment, and lack employable skills. Even those who gain such skills
in prison may face continued exclusion post-release, because of employer hesitancy about hiring
them.”! This means that many are pushed towards the least skilled, least remunerated end of the
labour market, which is associated with distinctive difficulties. The quality of a job significantly
influences long-term outcomes: low-paid, precarious, or unpredictable jobs are more associated with
rearrest and return to prison, and may even produce worse outcomes than unemployment;** whereas
jobs which are fulfilling, and which pay a living wage, appear more strongly linked with reduced
reoffending.

Successful reintegration after a prison sentence is therefore not simply about employment per se, but
about finding fulfilling employment offering a stable income.”® Many prison leavers face considerable
financial insecurity. Those whose parole conditions mandate them to find and keep employment of
any kind, may effectively be coerced into accepting low-quality work which harms their longer-term
outcomes.*

Overall, there is not a straightforward causal link between work in prison and reduced reoffending, but
there are nonetheless good reasons to provide work opportunities to people in custody, and good
reasons to expect that those who participate may have better post-release employment outcomes.
But state prison and parole authorities are accountable for, and must prioritise, public safety. They are
also required to make best use of rehabilitative resources. As a result, more favoured work
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opportunities in prisons—those in prison industries, typically involving higher pay, skill, and
(sometimes) vocational training—are generally available only to a small minority, and it is logical for
prisons to make them available preferentially to those prisoners whose record of compliance in
custody indicates that they stand to benefit. Imprisoned people are recast as the consumers of
rehabilitative services, and incentivised to compete for access to the best opportunities.®®

3.2 Arizona

As Section 0 noted, Arizona's state prison population peaked in 2015, but the national trend of
declining prison numbers was not evident in the state until the Covid-19 pandemic, which saw very
sharp declines. Though the state’s prison population is far smaller than those of California or Texas, it
grew by 60% between 2000 and 2020, driven largely by two features of the state’s sentencing law: a
continued reliance on imprisonment in response to non-violent offences; and through sentences
longer than the US average.”® For example, of the ten offences resulting in the largest number of
prison admissions in 2017, eight were offences not involving violence; admission rates for drug
offences were growing faster than for any other category of offence; and sentence length for some
kinds of drug offence was around double the US average.’’

The state’s corrections budget had grown to $1.1 billion annually by 2021, outstripping those for
other state functions, including education and public health. Throughout, efforts to reduce the cost of
imprisonment largely focused not on decarceration, but on aggressive cost-cutting and ‘tough and
cheap’ prison conditions, a long-standing trend within the state’s penal policymaking.®® These
measures have de-emphasised rehabilitative programming, prioritised work, sought to maximise
revenues, and (where possible) transferred costs onto prisoners through privatisation and by the
levying of fees for services such as healthcare. For example, prisoners in the state are required to pay
$4 via medical ‘co-pays’ towards the cost of any medical appointment, but may earn as little as $0.15
an hour for prison work. By the late 2010s, Arizona was, increasingly, an outlier, with the fourth-
highest imprisonment rate among fifty US states.?

The state’s prison regimes have been notable for their strong emphasis on work. State law mandates a
40-hour working week, and a striking innovation in this context has been the reorganisation of
Arizona Correctional Industries (ACI), the state-owned prison industries corporation, around the goal
of increased revenue generation. Previously, prisoners working for ACI were, like those in correctional
industries elsewhere in the US, typically engaged in manufacturing work on contracts for other state
and municipal agencies. ACI still conducts such activities, but began from around 2010 to hire
prisoners out to private businesses headquartered in the state.

Private businesses which partner with ACI pay it the state’s minimum wage, but prisoners receive only
a portion of this, down to a minimum of $2 a day. Typically, wages under these contracts still exceed
ordinary prison wages, so that participation is incentivised. ACl retains the difference between the
wages it receives and the wages it pays, meaning that its revenues more than doubled because of
these arrangements.'®

As well as hiring prisoners’ labour to private companies, the state also has substantial numbers of
prisoners working for state and municipal bodies under similar contracting arrangements dubbed
Inter-Governmental Agreements. These public sector bodies can also reduce their labour costs by
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using prisoner labour; ACI, in turn, reduces its direct costs, and invests less in equipment and prisoner
training.

Latterly, the state has also come under considerable pressure from litigation, which has sought to
force reforms in Arizona’s prisons. Federal judges ruling on the litigation determined that prison

97 and mandated

healthcare and the use of solitary confinement in the state were unconstitutional,
reforms under judicial supervision. Since a change of political leadership in 2022 (via a narrow victory
for the Democratic Party Governor Katie Hobbs),'% a wave of reform initiatives have begun. These
have included new leadership for ADCRR,'®® and the creation of an independent oversight commission

for the state’s prisons.

However, political deadlock in the state’s legislature has meant reform efforts have generally had to
concentrate on measures not requiring legislation. The ADCRR's current strategic plan makes no

mention of prison work,'*

with the improvement of basic prison conditions appearing a higher
priority for the department. There are some signs of a shift in emphasis towards education, with the
document calling for partnerships with colleges and schools to deliver technical qualifications,’® but

this does not mean the end of the labour leasing practices that have developed recently.

3.3 California

As noted in section 0, California’s state prison population peaked earlier and has declined more than
in either of the other states we consider. Decarceration measures were forced on the state by the
Brown v. Plata lawsuit, in which a federal court ruled that overcrowding in Californian prisons violated
litigants' constitutional rights, and ordered judicially supervised reductions in the prison population.

Changes to achieve this objective were structured by the Criminal Justice Realignment Act of 2011.7%

This compromise achieved prison downsizing neither via large-scale releases nor prison-building.
Instead, it transferred responsibility for two groups of prisoners from the state to the county level: the
“non-non-nons"“—people convicted of non-serious, non-violent, and non-sexual offences—and those
imprisoned for violating parole.”” As a consequence, “non-non-nons” now serve sentences in county
jails, often with some portion of the sentence under community supervision. Other measures have
also been used to bring down the state prison population, including an expansion of sentence
remission ‘credits’ (see section 2.3.2), and reforms to community services which have aimed to reduce
the rates at which parole violations result in a return to prison.' Correspondingly, jail populations
have increased, but the prison population has dropped, with three prison closures approved by the
state’s governor, Gavin Newsom, since 2019.

One consequence of this realignment has been a rebalancing of the state prison population. Prisons in
California now disproportionately hold people serving long and life sentences and sentences involving
conditional release on parole.’® Although these groups generally reoffend at far lower rates than
those with shorter sentences, many (especially those with LWOP sentences and those who will be
elderly by the time of their release) might not be reintegrated to the workforce in future. Many will
also have more complicated release conditions, making their access to employment difficult.

California legislators have, since 2020, repeatedly tabled attempts to abolish slavery in the state’s
constitution, so that compulsory prison work would become illegal. The 2020 attempt foundered and
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did not pass the state’s Senate, after estimates were published showing that the measure’s provision
to pay prisoners the prevailing minimum wage would require an annual budget increase of around
$1.5bn.""° More recent attempts to reintroduce the amendment by removing the requirement to work
without establishing pay parity have taken place in a different fiscal context, amid severe deficits in the

t"I’I’I

state’s annual budget.''' As this briefing was being prepared for publication, the state Senate

confirmed that the constitutional amendment measure will be the subject of a ballot by Californian
voters in the November 2024 elections.'"?

California has generally permitted the involvement of private companies in prison labour only on a
small scale. The state was among the first in the US to ban convict leasing (in 1879), and partnerships
with private companies only became legal n 1990."" Joint Venture Programs between private
companies and the California Prison Industries Authority (CALPIA, the state’s prison industries
corporation) must conform to federal PIECP guidelines, and thus pay at least the prevailing minimum
wage. However, they have a patchy record and now operate only on a small scale: one such venture
resulted in imprisoned workers being awarded nearly $1m in unpaid wages and damages after a court
found there had been irregularities in the administration of the program.’™* The lawsuit also resulted
in stricter enforcement of non-competition statutes, adding barriers to further private sector
involvement.

Consequently, joint ventures for profit are now a tiny proportion of all prison work in California, with
only four such ventures operating in Californian prisons in July 2023.""> Some joint ventures with non-
profit organisations have been pursued, with one such partnership, The Last Mile (TLM), beginning at
San Quentin State Prison in 2016, and developing over time into a vocational training programme
operating in several states. However, most prison labour in California is used by public authorities, to
lower the costs of providing various public services (including imprisonment). California’s prison
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industries corporation, CALPIA, is the largest in the US by sales,'"® producing goods for use by prisons

themselves, and in state agencies more generally.

Overall, policy reforms relating to prison work in California lately have led to some shifts of emphasis,
particularly in relation to policies which emphasise vocational training and re-entry for relatively small
numbers of prisoners, and in relation to reforming prison wages so that the headline rate of pay is

higher. However, the state’s sizeable budget deficits appear likely to constrain further reform.™”’

3.4 Texas

Section 0 above showed that Texas's prison population peaked at 164,652 in 2010, then declined to
154,479 in 2019.""® There was a further, rapid but short-lived, drop during the Covid-19 pandemic (to
131,734 in 2021) but there has since been a rebound, to 137,035 in 2022."° Texas's imprisonment rate
has fallen more steadily from a peak of 754 per 100,000 adult residents in 2000, to 452 per 100,000
adult residents in 2022,'%° but much of this decline can be attributed to population growth. Texas—
with the largest prison population of any US state—remains an outlier nationally and globally, with an
imprisonment rate still among the top jurisdictions in the US, and the top incarcerators in the world.'?!

Headline figures showing a modest decline since the mid-2000s therefore exist against a more
complex backdrop of policy change. Within the US, Texas was a leader in pioneering and promoting
‘justice reinvestment'. Justice reinvestment reforms in Texas began in 2007; having built 103,000 new
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prison places since 1989, the state’s legislature voted in that year to reduce criminal justice budgets
overall, and to divert funds previously earmarked for prison construction into ‘smart on crime’ reforms
centred on reducing recidivism. These included the diversion of some people formerly held in state
prisons to a range of alternative measures, including community rehabilitative programmes and
mandatory substance misuse treatment facilities. As in California, there was also a degree of
‘bifurcation’, with people serving sentences for non-serious, non-violent, and non-sexual offences
handled via jails, which (in Texas's case) include jails operated by the TDCJ but serving local
jurisdictions.®

Such changes allowed the TDCJ to close or mothball 16 of its prisons,’® but often by substituting
prison places for alternative secure accommodation.’®* Staffing issues have been a persistent and
widespread problem across the entire Texas prison estate, with one in three correctional officers
leaving the TDCJ's employment annually by 2019.2°

The legacy of the justice reinvestment initiatives is therefore contested. Their proponents have
celebrated the reforms as a decarceration success, and solicited national and international attention
for them,"?® citing headline metrics such as the gradual decline in prison population figures, and drops
in reconviction rates for some types of offence.’®’ However, the reforms have also attracted criticism,
for leaving untouched serious issues relating to prison conditions.’®® Where envisaged population
reductions were not achieved, the state has pursued equivalent cost savings by operating “leaner and
meaner” prisons, involving “maximum control at minimal cost with little outside oversight”.'?°

State prisons, as in California, also increasingly hold an ageing and long-sentenced population whose
release dates are unclear. As of 2021, one in ten prisoners in Texas was serving a life or virtual life
sentence; their release depended on the discretion of parole boards, with less than 5% of applications
being granted. The average age of Texas prisoners in 2020 was 52 (up from 35 in the mid-2000s)."*°
Texas has therefore seen modest reductions in the imprisonment rate and some improvements to
rehabilitative provision. But its prison conditions and sentences still rank as among the toughest in the
US. Justice reinvestment policies encountered some success but have failed to realise reductions in the
state prison population on the scale seen by some other states, including California. Political
opposition to the state’s crime and justice policies has, like in California, focused in particular on
prison work in the state. Texas is among a handful of states which pays nothing for prison work. In
2019, a draft bill was presented to the legislature proposing to force the TDCJ to pay prisoners who
worked at least $1 a day. The bill failed, in part because the TDCJ estimated that its implementation
would cost an additional $31m annually, although activists pointed out that the profits generated
annually by TCI (the state’s correctional industries corporation) far exceeded this amount.”" Further
ballots have been attempted in the years since but as yet, have not succeeded.’®
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4 Prison work in reality

Lately, prison labour has become a prominent focus for civil society activism, leading to significant
research on its extent and nature.

To avoid ambiguity, we use the terms ‘prison work’ and ‘prison labour’ in this briefing consistently
with how they are used in our wider research project. These terms are sometimes treated
interchangeably in the wider US research and civil society literature on the subject, but are here
defined as follows. By ‘prison work’, we mean structured activities, done by sentenced prisoners within
or outside prison facilities, in which participation is secured using penalties or incentives (including
remuneration) offered by the prison authorities. By ‘prison labour’, we mean a subset of prison work
activities, fitting the above definition but seeking to realise economic value from prisoners’ labour by
producing goods or services for use beyond the facility, and which might involve outside
organisations providing work or training. We exclude from both definitions activities otherwise fitting
these descriptions but with purely educational aims, or which aim to address the individual-level
causes of offending behaviour (e.g. substance misuse or anger management courses).

This section begins by reviewing that research to describe the kinds of work done by prisoners, and
summarising key national-level estimates, before focusing in depth on the realities of prison work in
each of our three states of interest. As we show, data is unevenly available: Arizona and California
publish more than Texas, but generally systematic data on prison work and prison labour are

lacking.’?
4.1 Types of work and existing estimates
41.1 How many people perform what kinds of prison work?

A 2022 report by the American Civil Liberties Union (ACLU) used nationally representative prisoner
survey data from 2016'** to estimate that at least 65% of people imprisoned in state and federal
prisons worked. If the estimate held for 2022, the most recent year for which national data are
available, this would equate to around 770,000 people working in US prisons.'*®

A large majority of imprisoned workers—at least 80%, according to the ACLU—perform tasks
sustaining the institutions where they are held, including a wide range of activities from catering,
cleaning, laundry, and janitorial functions, to maintenance tasks requiring more training (for example,
electrical or vehicle maintenance), to administrative and clerical support provided to staff (for
example, working in a prison library or supervising work done by other prisoners). Support tasks of
this kind are, generally, lower-paid (between $0.13 and $0.52 per hour, according to the ACLU), and
vary in the degree to which they resemble ‘real’ working conditions in the outside world.

The next largest category—workers in public works assignments—also supports the functioning of
public sector institutions, in this case those outside prison walls. One well-documented example is
that of prisoner firefighters in California, with at least fourteen other states using prison labour for
wildland firefighting. However, the range of tasks involved varies and includes some emergency
functions (such as responding to natural disasters) but also some routine functions (such as
groundskeeping on state and municipal property). Prisoners in these roles appear always to be paid at
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lower wages than free workers, but their wages are often higher than those paid for work within
prisons, meaning that there are incentives to participate. They also require a low security classification,
meaning that, in effect, this kind of work is offered only to those who are trusted.

The remaining categories are mostly prison industries assignments, in which prisoners produce goods
and services sold outside the prison. The ACLU estimates that these account for 7% of all prison work.
They are generally slightly better paid, often involve higher levels of skill, and may be more
demanding than institutional support work. Most of these assignments (~6.5% of the 7%) are done for
state-owned correctional industries corporations, in which prisoners earn, on average, $0.30 to $1.30
per hour.®® Prison industries assignments for private companies comprise 0.6% of all prison work.
Such assignments should be paid at the prevailing minimum wage for free workers where the
partnership is covered by the PIECP, but some states do not follow its requirements.

Finally, some states, particularly those in the south of the US, also operate major agricultural
enterprises, often producing goods for public-sector customers. These tasks are often physically
demanding and (especially in southern states) unpaid. Finally, around 2% of prison work is performed
because it is mandated by prisoners’ sentence requirements, for example because a court has ordered
that they should work at the end of a sentence.

Table 1: Types of work done in US prisons, according to the American Civil Liberties Union.”” Not all
figures can be estimated with equal precision, and the figures do not sum to 100%.

Type of work Description Estimated proportion of
all prison workers

Maintenance and Tasks supporting the day-to-day operation of the Over 80%
institutional support prison, or sustaining the daily needs of their

populations
Public works Tasks for public sector bodies outside prison 8.0%
assignments boundaries
State-owned prison Tasks for state-owned enterprises, producing goods 6.5%
industries and services for sale usually to other public sector

bodies
Agriculture Tasks performed in state-owned correctional 2.2%

agribusiness enterprises

Mandated work Work performed outside prison for various partiesas  2.0%
release a specific requirement of the sentence’3®

Private prison Tasks for private enterprises selling goods and 0.6%
industries services on the open market

In brief, the overwhelming majority of US prison work is low-paid or unpaid and supports the
operation of prisons and other public sector agencies. That is, it provides cheap labour which sustains
prisons or other state agencies which use prison labour. The work varies, but is always paid at wage
rates far below those which would be payable to free workers.
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4.1.2 How have these numbers changed over time?

The numbers described in section 4.1.1 are impressively large in absolute terms. But they reflect the
sheer scale of US imprisonment, and a more complex picture emerges if the figures are considered in
a longer-term context. The data reveal how the role played by work in prison regimes has changed,
mirroring wider changes in the employment market and the economy since the 1970s.

The sociologist Adam Reich'*® has analysed seven waves of data drawn from the same national
prisoner survey used by the ACLU. His analysis indicates that an increasing proportion of work in state
prisons has shifted to part-time hours since the 1970s, and that prison work, on average, made
reduced demands on prisoners’ time. At the same time, growing inequality became evident between
different kinds of prison work. Between 1974 and 2004, what Reich labels “prison housework”—the
largest category of work in Table 1—became pre-eminent,'*° growing from 49% of reported
assignments in 1974, to 67% in 2004. Prison industries assignments shrank during the same period,
from 13% to 5%."! Meanwhile, the hours and wages for each kind of work diverged, with industries
assignments becoming longer-hours, and better-paid, while ‘prison housework’ assignments came to
involve shorter hours and less pay.

Reich’s analysis suggests that these shifts were accompanied by a corresponding shift in penal
philosophies. He supports this using data from interviews with prison managers, showing that prisons,
rather than seeking to provide worthwhile work opportunities for more prisoners, have used the
scarcity of 'high-quality’ work assignments to create steep incentive structures, in which ‘better’
assignments attract higher rewards, but also harder to obtain and more demanding. Access to them is
conditional upon compliance and satisfactory performance, and is tied to wider behavioural incentive
schemes which act as an instrument of control over prisoners. This, Reich suggests, represents “a new
morality of prison work”,"2 in which motivation and a willingness to compete with other prisoners is
valorised. There is also evidence from ethnographic research that this stratification of work also
reduces the solidarity prisoners feel towards one another, because those in the most favoured work
roles judge other prisoners as 'lazy’.’*® Thus in some respects, steep differentials between the ‘best’
and ‘worst’ work assignments help secure prison order, by breaking down solidarity between some
prisoners, and associated resistance.

Thus far, this section has noted several points about the US in general: first, that prison work takes
different forms; second, that the headline number of imprisoned workers is very large; third, that this
work is highly stratified, both in terms of pay and the demands involved; and fourth, that nearly all of
it remains extremely low-paid compared to equivalent work done by a free worker outside prison.

The following sections review published information on the distinctive features of prison work in each
of the three states we focus on.
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4.2 Arizona

4.2.1 Types of work described in published data

The Arizona Department of Corrections, Rehabilitation and Re-entry (ADCRR) publishes monthly
statistics, ‘Corrections at a Glance’, which include figures on their work programs.’** The figures report
separately on four categories of activity, defined below:

ACI Labour Contracts Prison labour hired to private employers

ACl Owned & Operated Prison labour for Arizona Correctional Industries, producing
goods or services for sale within the state

Intergovernmental Agreements Prison labour hired to state or municipal authorities
Work Incentive Pay Program All other forms of prison work
4.2.2 Work supporting the functioning of prisons

The Corrections at a Glance figures allow a high-level overview of the numbers of people working in
Arizona state prisons between 2020 and early 2024, the years covered by data publications. They are
summarised in Figure 3.

The figures describe the numbers of prisoners enrolled in all programmes, including ones falling
outside the scope of this project (such as educational and substance misuse programmes), and
therefore need to be read carefully to identify the numbers of prisoners working.The first point to
note is the comparatively high number of prisoners who are not working—either because they were
enrolled in non-work programmes (light blue bars), or because they are not enrolled in any
programme at all (green bars). Averaged across the whole period, they comprised 48% of the monthly
prison population across this period. This means that, on average, just over half (52%) of prisoners
were in work programmes during this period, with a large majority of these—85% of all work
assignments—in the Work Incentive Pay Programme performing tasks supporting the functioning of
the system itself.">

4.2.3 Work for Arizona Correctional Industries and under
external contracts

Prison labour, performed for Arizona Correctional Industries (ACI, the state’s state-owned prison
industries corporation), makes up the other 15% of prison work assignments in Arizona, averaged over
the period shown in Figure 3. It divides evenly between work performed directly for ACI, work done on
labour contracts, and work done for other governmental organisations. The numbers in each
subcategory fluctuated but accounted for an average of 5% of work assignments each, across this
period.
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Figure 3: Program enrolments in Arizona prisons, Jan 2020-Mar 2024, calculated from figures published

by the ADCRR'#®
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ACl's ‘owned and operated’ activities produce goods and services including office furniture, printing
and signage, metal and wood fabrication, upholstery and furniture refurbishment, vehicle wraps,

COVID mitigation products, building block manufacturing, and wild horse training.” These are sold,
overwhelmingly, to public sector agencies.

However, labour contracts—under which ACI sells prisoners’ labour to external partners—are a
striking and distinctive feature of prison work in the state.’*® With Intergovernmental Agreements, the
partner organisations are state and municipal governments within Arizona, which use imprisoned
workers for diverse tasks such as groundskeeping and janitorial work. These contracts permit towns
and local governments to reduce their costs.' Their pay rates are set per-contract, but generally
exceed the normal ACI wage while remaining far below the state’s minimum wage. ACl retains a

proportion of the wage for itself, before making statutory deductions and paying the remainder to the
prisoner.'*°

ACI's website also lists 16 case studies describing further ‘workforce development partnerships’ with a
range of private sector employers,’' under which a monthly average of 954 prisoners worked in
industries including construction, call centres, aircraft salvage, agriculture, heavy vehicle repair, and
trailer manufacture. Most are with companies headquartered and trading within the state of Arizona,
and/or operating in economic sectors not covered by PIECP regulations. Investigative journalists in
Arizona used public records requests to obtain emails demonstrating that ACI officials knew that some
companies they negotiated labour contracts with were engaged in interstate commerce. Nevertheless,
they did not conclude these contracts under the PIECP, as required by law.?

Thus, in these private sector partnerships, as with intergovernmental agreements, wages again exceed
those paid for most prison work, but still usually fall well below the minimum wage. Only two ACI
partnerships, employing around 44 prison workers in total, are certified under the PIECP, and thus only
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these prisoners earn the state minimum wage (with deductions). Many of these case studies claim

high rates of employment secured by participants after their release.’

4.2.4 Working conditions, pay, and incentives

As described in section 2.2.3, imprisoned workers in Arizona are not protected from dangerous
working conditions or from unfair working practices under the state’s employment law. Indeed, ACI
markets prisoners’ labour to private businesses on precisely this basis, highlighting that its prisoners
are “[m]otivated workers that can be relied upon to be at work on time, no paid vacation, no paid sick
leave, and prepared to work".'>*

The ADCRR's policies show wages to be highly structured, and highly stratified.’*® $0.10 per hour is
paid to all prisoners who have not passed a functional literacy test. Those who have are paid by cross-
referencing the skill level of their work assignment against their classification in a behavioural
incentive scheme. Further hourly bonuses of $0.05 are available for those who attain a high-school
equivalent qualification. Individual wages are also subject to regular review, making them sensitive to
evaluations by staff supervisors. The effect is that in most work assignments, pay is between $0.15 and
$0.45 per hour. Separate scales apply for work done in ACI assignments, where the hourly base rate
for unskilled work is between $0.23 and $0.29, rising to between $0.90 and $1.00 for the most skilled
jobs.

156 and are made for a variety of reasons. 25% of

Deductions from prisoner wages are considerable
wages are deducted until there is $250 in a dedicated discharge grant account—the balance of which
is payable to the prisoner on release. A further 20% is deducted from the wages of prisoners who
bring legal action against the ADCRR, towards court fees. 5% of wages are deducted from those
convicted of driving under the influence, to fund a programme established for victims of this kind of
offence. Up to a further 30% can be deducted if a court has ordered the prisoner to make
contributions towards his or her dependents. Prisoners who are earning more than $2.00 an hour have
an additional 30% deducted towards the ADCRR's costs of housing and feeding them. These
deductions are mandatory, and can add up to a maximum of 80% of wages for those in WIPP jobs, or

up to 110% of wages for those in ACl jobs.

In addition to monetary pay, credits are also used as an incentive for good behaviour. People
convicted of minor drugs offences receive three days' credit for every seven days served; all others
receive one day's credit for every six days served, depending on a range of factors including their
incentive scheme classification and their original conviction. Credits do not reduce the overall length
of the sentence, but instead bring forward the date at which release from prison to community
supervision becomes possible. They are entirely at the discretion of the ADCRR, can be forfeited if the
individual receives negative behavioural evaluations, and are statutorily defined as depending on the

prisoner’s “continual willingness to volunteer for or successfully participate in a work, educational,
treatment or training program”.’’ They are unavailable to people serving life sentences.

4.2.5 Summary

Overall, Arizona’s published figures are more comprehensive than in the other two states. They allow a
fuller description of prison work in the state, although there are still major gaps including in accident
and injury reporting. The extent and development of Arizona’s prison labour leasing programmes is a
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striking and distinctive feature, as is the fact that all work is paid. Nevertheless, most prison work in
the state is still done either on behalf of the prison system itself—85% of all work program
assignments—or on behalf of ACI and its intergovernmental clients—around 40% of ACI assignments.
Even given Arizona's considerable emphasis on private sector involvement, it is striking that the
majority of prison work assignments benefit the public sector in some way.

4.3 California

4.3.1 Types of work described in existing data

Data on prison work is not collated into a single series, as in Arizona, but some figures are available,
with the fullest figures covering work assignments in the state’s prison industries programmes.

A starting point can be found in the CDCR’s estimates to the state’s legislature, provided while the
latter was considering amendments to the state’s constitution and to its policies on prisoner pay (see
section 3.3)."°® The estimates were provided in 2021; Table 2 summarises the figures. They do not state
how many people do not work while incarcerated, but this can be extrapolated from other sources:
California’s prison population stood at 96,472 in December 2021, and around 30,000 from this
number are unaccounted for in Table 2.®

Table 2: Numbers of people working in California prisons, 2021. Figures taken from estimates provided
to the California Senate, except where otherwise indicated®’

Kind of work Number of workers Wages

Maintenance and 5 pay bands. Hourly pay ranging from

R Approx. 58,000 $0.08 to $0.13 (lowest), to $0.32 to $0.37
institutional support .

(highest)
State-owned prison 5 pay bands. Hourly pay ranging from
- dustri Approx. 7,000 $0.35 to $0.45 (lowest), to $0.80 to $1.00
industries

(highest)

Hourl ing f 14 to $1542,
Joint venture ourny pa.y rang|.n.g rom $ .o $

- 23 though with additional deductions up to

programs

80%

Not stated in legislature documents, but

Dail bet 145 and $3.90; $1

Public works'®3 stated elsewhere as 1,669 in August ey Py et EEn el $

5022164 per hour while actively fighting fires

Conservatively, then, this would suggest that between 25% and 30% of California’s prisoners do not
have prison work assignments. Of those who do, around 60% are assigned work sustaining prison
functions,'® around 7% are assigned work in one of over 100 manufacturing and service operations
run by CALPIA,'® fewer than 25 work in joint venture programs with private companies, and slightly
less than 2% work in public works projects, as firefighters.

4.3.2 Work supporting the functioning of the state

As in Arizona, it is probable that the vast majority of prison work in California supports the functioning
of California’s prisons. It is also probable that work in this category is highly variable, in skill and
responsibility levels and by pay levels. However, it is also much less well-documented. Evidence from
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expert interviews conducted for this project suggests that catering, cleaning and janitorial work
predominates, and that significant numbers of prisoners work to provide services (for example in
libraries) to other prisoners, but as with most other countries, we have found no published numbers
permitting an overview. As a consequence, it is difficult from published data to sketch an overview of
how many people perform what kinds of work in this category.

433 Work for CALPIA and on external assignments

However, figures on prison industries are more readily available. The 2021 Senate estimate suggested
that around 7,000 prisoners work for California’s prison industries corporation, CALPIA. CALPIA's own
figures go into greater detail; their report to the California Legislature for 2020/21 gives the average
monthly number of filled industries assignments as 6,974, a figure that had declined to 5,744 by the
2022/23 report.'®” In 2022/23, 2,259 of these assignments (39%) were in manufacturing (e.g. fabric
products, furniture-making, metalworking); 2,776 or 48% were providing a range of services to public
sector organisations (e.g. signage, printing, baking, facilities maintenance), and the remainder worked
either in agriculture (142 assignments or 2%) or in sales and administration roles (567 or 10%)."%®

CALPIA's sales revenues—exclusively to customers in the public sector—totalled $258.5m in 2022/23,
with a net profit of $3.8m.'® Assignments vary widely in terms of the qualifications and skills available,
but are typically paid better than most prison work, as well as requiring a more substantial time
commitment. Research carried out for CALPIA reports that those who work in these roles are less likely
to reoffend compared to a comparison group on the waiting list for industries assignments, but who
did not complete them.'”®

It is clear from the available data that most prison work is done on behalf of the state of California
itself, with private prison industries programmes forming a small fraction of all prison jobs. Privately
owned prison industries have never been a major feature of prison work in the state, whereas prison
labour has been used for public works: for example, prisoners worked in large numbers on the state’s
highway system between 1915 and 1975."" The state itself is the major beneficiary of prison labour.

This is perhaps nowhere more clear than in the state’s use of prisoners as wildland firefighters, an
assignment which goes back many years but which has an uncertain future. There has been
considerable research and media interest in this example, and it is unusually well-documented in
comparison to some forms of prison work. Imprisoned firefighters work alongside free workers. They
must be in the lowest security classification, and must volunteer for the role. This means that for many,
the work is chosen, and preferable to working within prison walls; some research suggests that
prisoners apply for the role for complex reasons, including a wish to be outside in nature, and a desire

to ‘make good' and consolidate a positive, prosocial identity.”

It is also paid more than any other
prison work. Yet firefighting is also dangerous and difficult. Prisoners who perform it are paid far less
than their free counterparts, they work longer shifts, they do not receive pension rights or employee
benefits such as health insurance, they are more likely to suffer injuries, and there have been
documented deaths of imprisoned firefighters, both during active firefighting duties and in training
exercises.'”® They were also, until 2020, banned from continuing to work as firefighters following their

release.’”*
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The future of prison firefighting is uncertain, with the realignment initiatives described in section 3.3
having reduced the available pool of low-security prisoners eligible for the role, and the state having
closed many of its conservation camps as a result.'”® But the number of prisoners involved in
firefighting has declined steadily from a peak in 2008. In part, this is because the role is voluntary, and
in part because the pool of available Level One prisoners (i.e. those with low risk assessments,
considered suitable for these roles) has shrunk along with the prison population.'’® The state closed
eight fire camps between 2020 and 2022 with further closures expected.'””

4.3.4 Working conditions, pay, and incentives

Low prison wages have been a consistent subject of criticism in California. Prisoners there not only
receive very low pay, but are also charged prices for commissary goods and services such as phone
credits. Court-ordered restitution fines are common, and other fees and charges are imposed by the
state. It is not clear how many imprisoned people are released with unpaid restitution payments, but

178 and the state’s Senate heard

the CDCR states that 55% of prison wages go towards such payments,
in 2022 that the number with outstanding debts on release is substantial, leading to calls for increased

prisoner wages.'”

The CDCR responded, in 2023, with a proposal to double prisoner wages for assignments in prison
maintenance roles. The proposal would not raise wages to parity with the free world, nor increase the
wages paid to prison industries workers. However, amid wider pressures on the state’s budget, the
proposal to double prison wages is accompanied by a proposal to reduce the hours for most roles
covered by the increase; it is unclear whether this will represent a real increase for most.°

In general, most assignments are low-paid, particularly for maintenance roles. Industries assignments
offer more realistic working conditions and higher pay, but usually also make greater demands.

Working prisoners in California are somewhat better protected against injury than in other states, but
an assessment of their working conditions is difficult, and they are not subject to the safety
protections and reporting requirements which apply to ordinary employers. There is some anecdotal
evidence of preventable injuries attributable to inadequate training and insufficient safety equipment,
both in industries assignments and among firefighters, but the CDCR does not compile figures.''
Those who are injured can claim compensation under California law, but not before they are released

from prison, no matter how serious the injury.

4.3.5 Summary

Overall, California’s published figures on prison work are less comprehensive than Arizona's, but more
comprehensive than Texas's. Estimates provided to the state legislature suggest that between 25%
and 30% of prisoners do not work, that around 60% perform prison maintenance tasks of different
kinds, and that around 7% work for the state’s public sector prison industries corporation, with a tiny
handful working in PIECP-certified schemes with private sector involvement. This means that, overall,
prison work in California is largely organised within and for the benefit of the public sector, by
lowering labour costs for the functioning of prisons. The absence of private sector involvement is a
striking contrast with Arizona, as is the comparatively uncertain future of public works assignments in
the state.
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4.4 Texas

4.4.1 Types of work described in published data

Generally, the Texas Department of Criminal Justice's (TDCJ) public policy pronouncements give the
impression that work is absolutely central to the prisoner experience in the state. The department’s
website claims that “[e]very inmate who is physically able has a job in the prison system”.'8

Despite this, the TDCJ appears not to routinely publish detailed statistics on prison work in the state.
As in all prisons, however, there will be a broad division between three loose and overlapping
categories: work which sustains the functioning of the prison, work with some economic purpose, and
work aiming to prepare prisoners for employment after release. It is likely that most work
opportunities provided by the prison will consist of tasks in the first category, some will consist of
tasks in the second, and a few will consist of tasks in the final category.

Estimating the numbers who perform different activities requires inferences and guesses from
piecemeal information. What is available offers at best a dated snapshot. In April 2019, the TDCJ
provided an estimate of the number of all prisoner workers to the Texas legislature (which was, at that
time, considering a legislative proposal to pay a minimum of $1 a day to all imprisoned workers in the
state). The estimate stated that at that time, 121,167 prisoners were “assigned duties related to
agriculture, industry, maintenance, food services, laundry, and other forms of unit and agency
support”.'®® Set against the TDCJ's figures on the prison population at that time, this estimate would
suggest that around 85% of the prison population in Texas performed some kind of work in prison.

4.4.2 Work supporting the functioning of prisons

As well as the normal range of catering, cleaning, maintenance, laundry, and other ‘prison housework’
roles (about which we have been able to obtain no figures), a range of other activities organised on a
large scale by the TDCJ are explicitly framed as supporting the functioning of Texan prisons more
generally. The nature and scale of these activities is obscure, though it is likely to be a majority of
prison work.

Agricultural work features strongly. Land that the state purchased in the 1880s for prison agriculture
remains in use today,'® and is used to grow cotton and other crops, and to rear livestock. The aim is
to reduce the cost of feeding and clothing prisoners.'®> Some of these activities are carried out on
former slave plantations.'®® Other researchers have suggested that agricultural (or ‘field force’)
assignments are used as aversive, deterrent assignments which workers are assigned to early in their
sentence and may only move on from if they show a good record of compliance.'®’ Field work is
sometimes done without mechanisation, and involves groups of prisoners working in the sun under
armed guard supervision.

30



4.4.3 Work in prison industries

Non-prison-housework activities are directed by the TDCJ's Manufacturing, Agribusiness and Logistics
Division (MAL). MAL also operates a range of enterprises selling goods and services within the TDCJ:
for example, food production, transport, prison uniforms (manufactured from cotton grown by the
TDC)) as well as activities including agribusiness, land and mineral operations, prisoner transport,
warehousing, and freight transport.'®

Whereas correctional industries corporations in some states are self-governing and quasi-
independent from the state department of corrections, Texas Correctional Industries (TCl) is a
department within MAL, and markets its goods and services to public-sector customers within the
state, including city, county, and state agencies, schools, universities, and public hospitals. Its statutory
purposes are to reduce the TDCJ's costs, and to prepare prisoners for their release by offering
“marketable job skills to reduce recidivism”.'®

A leaflet dated 2020 gives a numerical overview of MAL's activities. It lists 7,838 work spaces, among
which around 33% are listed as being engaged in garment manufacturing, 27% in agriculture, and the
remainder in activities including furniture manufacturing, graphic design and signage, metalworking,
warehousing and transportation. The MAL leaflet also lists opening hours for most of its facilities,
which, if accurate, suggest that Texas prisoners working in these roles work a 40-hour week on
average.'® It is not clear whether the figures in the leaflet include those prisoners working for TCI.

Not all MAL activities are economical. Auditors have found, for example, that even with prisoners’ free
labour, some goods such as cotton cost more than they would on the open market; indeed, by some
estimates around half of the TDCJ's agricultural lines are loss-making.'®' The TDCJ has responded that
it operates prison industries for reasons other than their cost-effectiveness, including to promote
prison order. It also uses profitable activities such as meat production to cross-subsidise others which
make losses.'??

If the MAL figures accurately represent the number of prisoners in the state who work in industries
assignments, it appears that around 6% of prisoners in Texas perform this kind of work, producing
goods and services for use in the public sector. However, this can only represent a rough and dated
estimate.

4.4.4 Working conditions, pay, and incentives

Working conditions vary widely but are known to be particularly harsh in agricultural assignments. If
they are organised with the aim of providing aversive conditions to deter non-compliance, this would
appear to breach the norm—enshrined in international human rights law—that prison work should
not aggravate the suffering inherent in the deprivation of liberty, but should instead, wherever
possible, prepare prisoners for release.

In general, it appears both that the requirement to work is stronger, and more strongly emphasised in
Texas than in our other focus states. Texas also goes further than some other states in ensuring that
imprisoned workers do not receive specific legal protections at work: prisoners are explicitly included
from all employment rights under the state’s Labor Code, including the right to compensation if
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injured. This is also evident from the fact that there are no material incentives for working in the vast
majority of cases.

Texas pays prisoners nothing for most prison work, with only around 80 work assignments under two
PIECP programmes receiving wages of any kind. The primary financial beneficiary of prison work and
prison labour in Texas is therefore the state itself, which uses prisoner labour explicitly to reduce its
own costs and those of other state agencies.

4.5 Conclusion

The numbers presented above present a complex view of work in prisons in the three states. Two
distinctive points about prison work and prison labour are clear from these examples, however.

First, prison work lacks clearly stated aims. In fact, it functions most importantly as a kind of subsidy to
state institutions, and not as an extraction of value from prisoners’ labour by private profit-making
interests. This is most obvious in the persistence of prison industries corporations using prison labour
to provide low-cost products and services to other public-sector organisations (though it appears that
the scale of such activities is shrinking), and in the use of prisoner labour for extramural public works
projects (the scale of which is more difficult to estimate, but which are a striking feature of prison work
in some states including those we examine).' But it is also evident from the much larger scale on
which prisoners work to maintain and sustain the functioning of the institutions where they are held.
Large-scale manufacturing enterprises, producing goods like prison uniforms and foodstuffs, remain a
feature. It is difficult to avoid the conclusion that this follows from the normative cover offered by the
US constitution to the idea of compulsory prison work.

Second, however, assignments such as those in prison industries, which produce economic value for
the public sector while also (arguably) upskilling prisoners and replicating ‘real’ work conditions, in
fact comprise a very small (and shrinking) share of prison work overall, relative to other forms. They
are also available only to select groups.'* Despite low labour costs, their operations are often
uneconomical, and periodic efforts to revitalise such activities by involving outside partners have had
limited impact. Meanwhile, PIECP partnerships with the private sector account for only a minuscule
fraction of all prison work in the states we have considered. Efforts by Arizona to revitalise the practice
of prisoner leasing by sending prisoners to work outside prisons are inherently limited in scope,
because they can only make use of people nearing the ends of their sentences and/or suitably risk-
assessed to undertake such work. In states which have pursued bifurcated sentencing reforms, the
available pool of state prisoners for such opportunities is shrinking. Those left in state prisons are,
increasingly, older, both currently and at release, with uncertain prospects of rejoining labour markets
after prison.

Third, it is clear that non-industries roles comprise the vast majority of all prison work. They
encompass a range of activities servicing either the functioning of the prison system itself, or (less
commonly) the functioning of the public sector more broadly. But reliable figures on the extent and
nature of these tasks are lacking. Arizona's publications make clear that around half of all prisoners,
and around 85% of working prisoners, perform tasks of this kind. In California, the equivalent figure
appears to be around 60% of all prisoners, or 90% of working prisoners. And in Texas, the equivalent
figures are very unclear. In every case, the underlying data offer limited, dated, and/or incomplete
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snapshots, with only anecdotal and poorly integrated data available to offer a more granular insight
into the wider numbers. Estimates by activist organisations and the availability of nationally
representative prisoner survey data go some way to bridging the gap, but the overall picture is
unclear. In particular, this is because they have often relied on prisoner surveys by the federal Bureau
of Justice Statistics. Its decision to simplify the data recording on prison work has reduced the detail
which will be available in future estimates, since it will no longer be possible to disaggregate public
works assignments from prison industries assignments. Meanwhile, very little detailed information is
available on ‘prison housework’, though academic research has offered rich descriptions relating to
particular sites.'®

Finally, and uniquely for the three countries we have examined, the legitimacy of compulsory work as
a feature of prison regimes has become a topic of significant civil society activism in recent years.
Some of this, it appears, has been driven by the racial dimensions and inequalities of US
imprisonment, and the resonance between low- and unpaid work by disproportionately black
prisoners, and the chattel slavery of the past. Nonetheless, the impression this creates of ruthless
exploitation for profit is misleading, since it is public authorities (and therefore American taxpayers)
which are largely benefitting, whether directly through sales revenues or indirectly through cost
reduction, from the labour of prisoners.
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